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THE CONSTITUTIONAL POWER OF THE 
COURTS OVER ADMISSION TO 
THE BAR. 


N November 4, 1897, the Supreme Court of Illinois pro- 


mulgated a new set of rules. Rule 39 provided for the 
appointment by the court of a State Board of Law Examiners, 
who were to conduct examinations in a prescribed list of subjects 
for admission to the bar, and certify to the court the names of 
successful candidates. This rule also raised the required period of 
study before examination to three instead of two years, and omitted 
the provision previously existing in the court rules, by virtue of 
which graduates of law schools organized under the laws of the 
State, upon presenting their diplomas were admitted without 
examination. 
No exception was made in these respects in favor of students 
who had begun their studies before the adoption of the new rule. 
As soon as the rule was published, organized efforts were made 
by law students and others to procure its alteration. An elaborate 
memorial was presented to the court on behalf of the law students 
who were affected by the change of rules. Later a joint resolution 
of the Legislature was obtained on January 25, 1898, which 
declared it to be “the sense of this Assembly,” that the rule 
should be modified so as not to apply to such students. But the 
31 
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court, intimating that the rule was framed in the interest of the 
people of Illinois, not of the law students, remained obdurate on 
the points of three years’ required study and no admission without 
examination. 

The same organization therefore procured the passage of an 
act, approved February 21, 1899, only one vote being cast 
against it in the Legislature, the material sections of which were 
as follows :— 


“SECTION 1. Be it enacted by the People of the State of Illinois, 
represented in the General Assembly, That no person shall be permitted 
to practice as an attorney or counsellor at law, or to commence, conduct, 
or defend any action, suit or plaint, in which he is not a party concerned, 
in any court of record within this State, either by using or subscribing his 
own name or the name of any other person, without having previously 
obtained a license for that purpose from some two of the justices of the 
Supreme Court, which license shall constitute the person receiving the 
same an attorney and counsellor at law, and shall authorize him to 
appear in all the courts within this State, and there to practice as an 
attorney and counsellor at law, according to the laws and customs thereof, 
for and during his good behavior in said practice, and to demand and 
receive fees for any services which he may render as an attorney and 
counsellor at law in this State. No person shall be refused a license 
under this act on account of sex,’ and every applicant for a license who 
shall comply with the rules of the Supreme Court in regard to admission 
to the bar in force at the time such applicant commenced the study of 
law, either in a law office or a law school or college, shall be granted a 
license under this act, notwithstanding any subsequent changes in said 
rules. 

Provided, That to date of the 31st day of December, a. D. 1899, a 
diploma regularly issued by any law school, regularly organized under 
the laws of this State, whose regular course of law studies is two years, 
and requiring an actual attendance by the student of at least thirty-six 
weeks in each of such years, and showing that the student began the 
study of law prior to November 4, A. D. 1897, shall be received by the 
Supreme Court of this State, and a license of admittance to the bar shall 
thereupon be granted by the said court to the holder of such diploma ; 
but every application for admission to the bar made on behalf of any 
person to whom any diploma, as aforesaid, has been awarded, must be 
made in term time by motion of some attorney of the said court, sup- 
ported by the usual proofs of good moral character, and the production 





1 To this point the statute follows the law previously in force, 1 Starr and Curt. Ann. 
Ill. Stat., 2d ed., 489, ch. 13, § 1. 
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in the said court of such diploma, or satisfactorily accounting by the 
applicant for its non-production ; and in all cases when the diploma on 
which the application is based does not recite all the facts requisite to 
its reception, all such omitted facts must be shown by the affidavit of the 
applicant or some officer of the law school, or by both.? 

“ Provided further, That any student who has studied in a law office in 
this State for two years, or who for the period of two years has studied 
law part of such two years in a law office and part in the aforesaid law 
school, and whose course of studies began prior to November 4, 1897, 
shall be admitted to practice law, upon a satisfactory examination in the 
branches now required by the rules of the Supreme Court of this State, 
except that he shall not be required to present to the examining board - 
any proof as to his preliminary general education by examination or 
otherwise.” 


In accordance with this act, a motion was made in the Supreme 
Court by Henry M. Day, and a large number of other persons, at 
its April Term, 1899, for admission to the bar upon presentation 
of their diplomas from law schools, organized under the laws of 
the State. The application was resisted, on behalf of the Chicago 
Bar Association, and after hearing argument for and against the 
motion, the court, Justices Phillips and Boggs dissenting, ren- 
dered its decision June 19, 1899, refusing the application on 
constitutional grounds.? 

Chief Justice Cartwright delivered the opinion of the court. 
The part of the act which provides that “every applicant for a 
license who shall comply with the rules of the Supreme Court in 
regard to admission to the bar in force at the time such applicant 
commenced the study of law, either in a law office or a law school 
or college, shall be granted a license under this act notwithstand- 
ing any subsequent changes in said rules,” was held to be pro- 
spective in its operation, under the rule that “a statute will be 
construed to have a prospective effect, if such a conclusion is 
permissible ;” the court saying: “In this case no intention to 
make the enactment retrospective is expressed, but such an 
intention is clearly negatived by the attempt to legislate for 
those affected by the change already made under the form of a 





1 This paragraph is drafted from what was Rule 47 of the Supreme Court of Illinois 
before November 4, 1897, changing “may be received ”’ to ‘‘shall be received,” and 
making the rule mandatory instead of permissive. 

2 The case is reported in 4 Chicago L. J. N. s. 288; 31 Chicago Legal News, 377. 
An application for a rehearing has been refused. ’ 
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proviso. And, further, if the enactment were retrospective, 
students to be examined would go to the Appellate Court [under 
the former rules of the court], while the proviso sends them to the 
Examining Board. To hold it retrospective would make the 
proviso repugnant to it. The provision quoted, therefore, oper- 
ates only as a rule for the future, and does not confer the rights 
claimed on this application.” 

The proviso expressly providing for admission on diploma was 
held unconstitutional upon two grounds. Upon the first, the lan- 
guage of the court is quoted entire, as it presents a neat illustra- 
tion of what is popularly called “ class legislation.” The provision 
of the Constitution of Illinois cited by the court provides against 
the General Assembly’s passing “local or special laws” granting 
to individuals “any special or exclusive privilege, immunity, or 
franchise whatever.” No opinion was expressed upon the point 
suggested by counsel, that on account of its arbitrary classification 
this legislation was a denial of the equal protection of the laws 
secured by the Fourteenth Amendment to the Constitution of the 
United States. Under the provisions of the act two persons of 
precisely the same qualifications as to studies pursued might pre- 
sent the same diploma at the same time; and one would be entitled 
to admission without examination, while the other would not. 


“Concerning the proviso, however, as an enactment, it is clearly 
special legislation, prohibited by the Constitution, and invalid as such. 
If the Legislature had any right to admit attorneys to practise in the 
courts and take part in the administration of justice, and could prescribe 
the character of evidence which should be received by the court as con- 
clusive of the requisite learning and ability of persons to practise law, it 
could only be done by a general law, and not by granting special and 
exclusive privileges to certain persons or classes of persons. (Constitu- 
tion, art. 4, sec. 22.) The right to practise law is a privilege, and a 
license for that purpose makes the holder an officer of the court, and 
confers upon him the right to appear for litigants, to argue causes and 
to collect fees therefor, and creates certain exemptions, such as from 
jury service and arrest on civil process while attending court. The law 
conferring such privileges must be general in its operation. No doubt 
the Legislature, in framing an enactment for that purpose, may classify 
persons so long as the law establishing classes is general, and has some 
reasonable relation to the end sought. There must be some difference 
which furnishes a reasonable basis for different legislation as to the dif- 
ferent classes, and not a purely arbitrary one having no just relation to the 
subject of the legislation. (Braceville Coal Co. v. The People, 147 Il. 
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66; Ritchie v. The People, 155 id. 98; Gulf, Colorado, & Santa Fé 
R. R. Co. v. Ellis, 165 U. S. 150.) The length of time a physician has 
practised and the skill acquired by experience may furnish a basis of 
classification (Williams v. People, 121 Ill. 84), but the place where such 
physician has resided and practised his profession cannot furnish such 
basis, and is an arbitrary discrimination, making an enactment based upon 
it void. (State v. Pennoyer, 65 N. H. 113.) Here, the Legislature un- 
dertakes to say what shall serve as a test of fitness for the profession of 
the law, and plainly any classification must have some reference to learn- 
ing, character, or ability to engage in such practice. The proviso is lim- 
ited, first, to the class of persons who began the study of law prior to 
November 4, 1897. This class is subdivided into two classes : first, those 
presenting diplomas issued by any law school of this State before Decem- 
ber 31, 1899 ; and, second, those who studied law for the period of two 
years in a law office, or part of the time in a law school and part in a law 
office, who are to be admitted upon examination in the subjects specified 
in the present rules of this Court, and to this latter subdivision there seems 
to be no limit of time for making application for admission. As to both 
classes, the conditions of the rules are dispensed with, and as between the 
two, different conditions and limits of time are fixed. No course of study 
is prescribed for the law school, but a diploma granted upon the comple- 
tion of any sort of course its managers may prescribe is made all sufficient. 
Can there be anything with relation to the qualifications or fitness of per- 
sons to practise law resting upon the mere date of November 5, 1897, 
which will furnish a basis of classification? Plainly not. Those who began 
the study of law November 4 could qualify themselves to practise in two 
years, as well as those who began on the 3d. ‘The classes named in the 
proviso need spend only two years in study, while those who commence 
the next day must spend three years, although they would complete two 
years before the time limit. The one who commenced on the 3d, if 
possessed of a diploma, is to be admitted without examination before 
December 31, 1899, and without any prescribed course of study; while 
as to the other, the prescribed course must be pursued, and the diploma 
is utterly useless. ‘Such classification cannot rest upon any natural 
reason or bear any just relation to the object sought, and none is sug- 
gested. The proviso is for the sole purpose of bestowing privileges upon 
certain defined persons. 

“Tt is not a mere change of system at a given date, but it recognizes 
the change made, and the power of the court to make future changes sub- 
ject to a certain restriction, and legislates for a particular class. Stu- 
dents who began before and after November 3, 1897, were pursuing their 
studies when it was passed, and those who began after that date and 
before December 31, 1897, would complete two years before December 
31, 1899, but cannot enjoy its privileges.” 
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The second and main ground upon which the proviso for admis- 
sion was held unconstitutional was that it disregarded the consti- 
tutional division of the powers of government into legislative, 
executive, and judicial. The principle involved is therefore one 
applicable wherever this constitutional subdivision is made. 
The Constitution of Illinois (article 3) contains an express pro- 
hibition as follows: “The powers of the government of this State 
are divided into three distinct Departments, — legislative, executive, 
and judicial; and no person, or collection of persons, being one of 
these Departments, shall exercise any power properly belonging to 
either of the others, except as hereinafter expressly directed or 
permitted.” The court are careful to point out that the determi- 
nation whether admission to practise law belongs to the judicial 
department of the government is not answered simply by showing 
the history of the subject in England, where the Legislature is not 
prevented by any constitutional restriction from exercising powers 
properly judicial; they say, “ Whatever the English practice may 
have been, the question must be what the nature of the power is, 
and whether it is one which naturally pertains to the courts. If it 
is judicial in its nature, the Legislature is expressly prohibited from 
exercising it. The history of the admission of attorneys in Eng- 
land, however, does not justify the claim that it is the exercise of 
the legislative function, but utterly refutes it.’ They point out 
that at common law there was no right to appear by attorney 
except by virtue of a special warrant from the King,! until by 
various acts of Parliament the privilege was made general.2 A 
summary is given of the history of admission of attorneys as 
follows : — 


. 

“In 1292, Edward I. made an order by which he appointed the Lord 
Chief Justice of the Court of Common Pleas and the rest of his fellow 
Justices of that Court ; that they, according to their discretion, should 
provide and ordain from every county certain attorneys and apprentices 
of the best and most apt for their learning and skill who might do service 
to his court and people, and those so chosen and no other should follow 
his court and transact the affairs thereof; the said King and his Counsel 
then deeming the number of seven score to be sufficient for that employ- 
ment ; but it was left to the discretion of the said Justices to add to that 





1 Maugham on Attorneys, p. 5; 1 Pollock & Maitland, History of English Law, 
1st ed., p. 190. 

2 The first general statute was that of Westminster II., c. 10, in the 20th year of 
Edward I. 1 Pollock & Maitland, 192, note. 
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number or diminish as they should see fit. (1 Pollock & Maitland, His- 
tory of English Law, 194; Dugdale’s Orig. Jurid. 141.) The profession 
of an attorney was placed under control of the judges, and the discretion 
to examine applicants as to their learning and qualification and to admit 
to practice was exercised from that day by the judicial department of the 
English government, and no legislation sought to deprive the court of the 
power in that respect, or to invest it in any other branch of the govern- 
ment. Parliament legislated upon the subject, but the legislation was of 
a character to exclude persons unfit to practise, who threatened the public 
welfare through ignorance or untrustworthiness. The statutes always 
recognized that the admission of attorneys was a matter essentially 
belonging to the courts and a matter of judicial discretion, and only 
sought to protect the public against improper persons. The first of these 
acts was the 4 Henry IV., c. 18, passed in 1403. The attorneys had 
increased to the number of two thousand, and the act reciting that dam- 
ages and mischiefs ensued from the great number of attorneys unlearned 
in the law, ordained and established that all attorneys should be exam- 
ined by the justices, and by their discretion their names put in the roll, 
and the other attorneys put out by the discretion of said justices, and 
their masters for whom they were attorneys should be warned to take 
others in their places, so that in the meantime no damage nor prejudice 
should come to their said masters. (Maugham, Attorneys, Ap. 9g.) In 
1413, by the 1 Henry V., undersheriffs, sheriffs, clerks, receivers, and 
bailiffs were excluded from practising as attorneys, because ‘the king’s 
liege people dare not pursue or complain of the extortions and of the 
oppressions to them done by the officers of sheriffs.’ In 1455, by the 
33 Henry VI., c. 7, Parliament limited the number of attorneys for Suf- 
folk, Norfolk, and Norwich, reciting that the number had increased more 
than eighty, ‘ Most of whom, being not of sufficient knowledge, came to 
fairs, etc., inciting the people to suits for small trespasses.’ In 1606, by 
the 3 James I., c. 7, it was attempted to further regulate attorneys to the 
same end. (Maugham, Attorneys, Ap. 13.) Parliament did not, by any 
of these acts, undertake to determine the amount of learning which would 
qualify a person for admission. The courts from time to time made their 
rules regulating the admission of attorneys, and on occasion provided for 
the appointment of a committee or board of examiners. (Maugham, 
Attorneys, Ap. 14, 16.) Blackstone says (3 Com. 26), “These attorneys 
are now formed into a regular corps ; they are admitted to the execution 
of their office by the superior courts of Westminster Hall. . . . No man 
can practise as an attorney in any of those courts, but such as is admitted 
and sworn an attorney of that particular court; an attorney of the Court 
of King’s Bench cannot practise in the Court of Common Pleas, nor 
vice versa. ... So as early as the statute 4 Henry IV., c. 18, it was 
enacted that attorneys should be examined by the judges, and none 
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admitted but such as were virtuous, learned, and sworn to do their 
duty.” 


The court show that the admission of barristers by the Inns of 
Court forms no exception to the rule, that the control of admission 
was always in the judges, pointing out, that in case of a person 
whom the Inns refused to call to the bar, there was a remedy by 
appeal to the judges as visitors of all the Inns of Court, citing 
Boorman’s Case, March, 177; King v. Gray’s Inn, 1 Doug. 353; 
King v. Benchers of Lincoln’s Inn, 4 B. & C. 855. In the United 
States courts, the control of admission of attorneys, it is stated, 
has been recognized from the beginning, and the doctrine consist- 
ently maintained, that the act of admission is judicial. Since at- 
torneys are officers and members of the courts, the Legislature 
cannot deprive the courts of discretion as to whom they shall admit. 

The only authority cited sustaining an act compelling the courts 
to admit on diploma! is disposed of as follows : — 


“Tn that case, the Legislature enacted a statute admitting to practice 
on diploma of the Columbia College, and it was held that the act was 
valid. Counsel for applicants in this case contend that the subject is 
legislative and not judicial in its character and the act of admission is 
ministerial. Their chief reliance is that case of Cooper. The first ques- 
tion there considered by the Court of Appeals was whether the admission 
of attorneys was a judicial proceeding. The Supreme Court had denied 
admission, and Cooper had appealed. It was suggested that the power 
of admitting attorneys was executive or administrative rather than judi- 
cial, and this objection, if well founded, would be fatal to the appeal. 
Upon a full consideration of that question, it was: held that the admission 
of attorneys was a judicial proceeding and the exercise of an appropriate 
judicial function. The appeal was entertained on that ground. The 
power being judicial in its nature, our Constitution prohibits its exercise 
by the Legislature. The court based its decision upon the ground that 
although the appointment of attorneys had usually been intrusted in that 
State to the courts, and was judicial in its nature, yet it was not a neces- 
sary or inherent part of their judicial power, but was subject to legislative 
action, and had been derived from statute. In that State, the power. to 
admit to practice was exercised before the Revolution by the Governor. 
By the Constitution of 1777 the appointment of attorneys was given to the 
courts, but the provision was dropped from the Constitution of 1846, 
which provided, ‘ Any male citizen of the age of twenty-one years, of good 
moral character, and who possesses the requisite qualifications of learn- 
ing and ability, shall be entitled to admission to practice in all the courts 





1 Matter of Cooper, 22 N. Y. 67. 
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of this State.’ In view of the history of admission and this particula™ 
condition of affairs, the act was sustained. The consequences have been 
greatly deplored by eminent men abundantly able to judge of the injus- 
tice to the public resulting from the rule then established, under which 
other special laws were passed.” 


The court then point out that in their own practice they had 
never recognized the right of the Legislature by statute to force 
attorneys on the court, without examination, but from early times 
had acted upon their own rules on the subject. 

The main argument of the applicants, that the statute was passed 
by the Legislature in the exercise of the “ police power,” was 
answered by the court as follows: — 


“It may be readily admitted that such all-pervading power does, in 
some respects, reach the practice of the law, and gives to the Legislature 
some power concerning it. The Législature may enact police legislation 
for the protection of the public against things hurtful or threatening to 
their safety and welfare. They may prescribe reasonable conditions, 
which will exclude from the practice those persons through whom 
injurious consequences are likely to result to the inhabitants of the State. 
The proviso in this case bears upon its face no such object, but practically 
concedes the wisdom of a change in the rules, and that such change is in 
the public interest, and attempts to give particular persons the privilege 
of admission, based upon some fancied right accruing on account of the 
time when they commenced the study of the law. Parliament and the 
Legislature have always required that persons to be admitted should 
have certain qualifications and fulfil certain requirements. They have 
properly excluded persons whom they deemed unfit, but with the single 
exception above named in New York have not forced the admission of 
any one. It would be strange, indeed, if the court can control its own 
court-room and even its own janitor, but that it is not within its power to 
inquire into the ability of the persons who assist in the administration of 
justice as its officers... . 

‘The function of determining whether one who seeks to become an 
officer of the courts and to conduct causes therein, is sufficiently 
acquainted with the rules established by the Legislature and the courts, 
governing the rights of parties and under which justice is administered, 
pertains to the courts themselves. They must decide whether he has 
sufficient legal learning to enable him to apply those rules to varying 
conditions of fact, and to bring the facts and law before the court, so 
that a correct conclusion may be reached. The order of admission is the 
judgment of the court that he possesses the requisite qualifications under 
such restrictions and limitations as may be properly imposed by the 

32 
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Legislature for the protection and welfare of the public. ‘The fact that 
the Legislature may prescribe the qualifications of doctors, plumbers, 
horse-shoers, and persons following other professions or callings not con- 
nected with the judicial system, and may say what shall be evidence of 
such qualifications, can have no influence on this question.’ A license 
to such persons confers no right to put the judicial power in motion, or 
to participate in judicial proceedings. The attorney is a necessary part 
of the judicial system, and his vocation is not merely to find persons who 
are willing to have lawsuits. He is the first one to sit in judgment on 
every case, and whether the court shall be called upon to act depends on 
his decision. It is our duty to maintain the provision of the Constitution, 
that no person or collection of persons, being one of the departments of 
the government, shall exercise a power properly belonging to another, 
and if the Legislature by inadvertence, as in this case, assumes the 
exercise of a power belonging to the Judicial Department, it should only 
be necessary to call their attention to the restraint imposed by the 
Constitution. : 

‘Whatever may have been the propriety of the rule admitting the 
holder of a diploma issued by a law school to practice, in view of the law 
schools existing at its adoption, the rule had become an alarming menace 
to the administration of justice. The Legislature of New York, by the 
statute above referred to, only sought to admit the graduates of a great 
university who had been examined by eminent lawyers, but under our 
rule persons were admitted who had been only nominally in attendance 
for the stipulated period of time upon schools of a very different grade. 
There was no State supervision of law schools, and any person who saw 
fit could organize a law school, and, by advertising that the diplomas 
admitted to the bar, could obtain students. The language of the 
proviso, ‘ any law school regularly organized under the laws of this State,’ 
is mere sound and means nothing. Anything in the form of a law school 
is regular so far as the laws of this State are concerned. In view of the 
disastrous consequences to the profession and the public, the rule by 
which it was only a step from the diploma mill to the bar was changed, 
and, in an effort to discharge a duty to the public, the general standard 
of admission was raised. That the change was a wise one, and that it 
will tend to promote the public welfare, is not denied by counsel for 
applicants, who desire to elevate the standard of the bar, and assure us 
that they sympathize with us in our efforts in that direction. It is con- 
ceded that when the rule was made, November 4, 1897, the court had full 
power to make it, and to fix the standard of admission. It was a valid 
rule of the court acting within its unquestioned jurisdiction, and the 





1 A board of medical examiners, in licensing practitioners, acts in an administrative, 
not a judicial, capacity. France v. State, 57 Oh. St. 1 (1897); 47 N. E. Rep. 1041, 
1042. 
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question is whether the Legislature could rightfully encroach upon a power 
belonging to the Judicial Department and set aside the rule. The Con- 
stitutidn answers the question in the negative. 

“The motion to admit the applicants by virtue of their diplomas is 
denied.” 


Justices Phillips and Boggs, dissenting, rely upon dictfa in various 
Illinois cases, as showing that the court had hitherto considered 
itself as deriving its power of admission and disbarment of 
attorneys from statute. They approve the doctrine of Cooper’s 
case, and conclude, “ The control exercised by the Legislature being 
the exercise of a police power with reference to the subject-matter, 
cannot be held to be an impairment of judicial power, nor the 
assumption of such judicial power by the Legislature.” 

The very interesting account given by Pollock and Maitland of 
the origin of the legal profession! concludes as follows: “In 
Edward I.’s day it is that our legal profession first begins to take 
a definite shape. We see a group of counsel, or serjeants and 
apprentices on the one hand, and a group of professional attornies 
on the other, and both of them derive their right to practise from 
the King, either mediately or immediately.” 

It is interesting to notice that the ordinance of Edward I. of 
1292, which, although possibly not the first of its kind, is the 
oldest regulation we have been able to discover of the admission of 
attorneys as a professional class, comes to us from the date of the 
first Year Book.2 The text, the substance of which is fully quoted 
by the court in its opinion, will be found in the Parliament Roll of 
20 Edward I., No. 22,3 also in Dugdale’s Origines Juridiciales, 
c. 55,4 and in Pulling’s Order of the Coif. According to Pulling 
this ordinance probably precedes the institution of the Inns of 
Court,® and the separation of the profession into attorneys and 
barristers.’ It is noteworthy that the ordinance of Edward I. 
observes no distinction between these two classes. It treats 
attorneys and “apprentices ad legem” alike. Their admission is 
subject to the action of the judgesin anycase. It ought also to be 
remembered that the power over admission of both attorneys and 





1 Vol. 1, pp. 190-196, Ist ed. For a number of citations and valued suggestions 
upon the history of admission to the bar, I am indebted to Professor E. A. Harri- 
man. 

2 1 Poll. & Mait., 1st ed., 195. 3 P. 84. 

4 2ded., 141. 5 Am. ed., III. 

6 Ib. 112. T Ib. ch. iv. 
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barristers conferred on the judges, thus antedates the admission of 
barristers by the Inns of Court. 

Lord Mansfield tells us later that this power of the Inns of 
Court was derived from the judges, and subject to their revision.! 
Chief Justice Doe has collected a large part of the learning on the 
subject of admission to the bar in Ricker’s Case,? and concludes 
that the power of admission and disbarment of attorneys was in- 
herent in the courts at common law. 

The statutes passed by Parliament from time to time for the 
regulation of admission to the bar, some of which are cited by the 
court, are collected in the appendix to ‘“‘ Maugham on Attorneys.” 
They have invariably been of a negative character, forbidding the 
admission of unfit or unworthy persons. 

The English courts from time to time, by virtue of their own 
rules, without any legislation, regulated the admission and disbar- 
ment of attorneys. The various rules adopted from 1573 to 1704 
are collected by Maugham.’ Thus, for example, in Hilary Term, 
1616, the court ordered that the number of attorneys be reduced, 
by the removal of the superfluous number, “ wherein respect to be 
had that the most unfit and unskilful persons be removed.”* In 
Michaelmas Term, 1654, a rule of the King’s Bench and Common 
Pleas Courts provided for the appointment of a board of examin- 
ers. In Trinity Term, 1793, a rule of court undertook to regulate 
admission to the bar.6 The power of the courts to determine the 
matter of admission to the bar, which had been thus exercised for 
centuries, was clearly recognized by the statute 2 George II., chap- 
ter 23. By this act, which was passed in 1729, and which was in 
force with slight modifications at the time of the American Revo- 
lution, the judges were required to examine as to the fitness and 
capacity of persons seeking to become attorneys or solicitors, and 
if they were satisfied with the qualifications of candidates, then, 
and not otherwise, to admit them.’ 

The first Congress of the United States provided that parties 
may plead and manage their own cases personally, or by the as- 
sistance of such counsel or attorneys at law as by the rules of 





1 King v. Benchers of Gray’s Inn, 1 Doug. 353, 354 (1780). See also King v. 
Benchers of Lincoln’s Inn, 4 B. & C. 855, 858 (1825). 

2 66 N. H. 207, 213; s. c. 29 Atl. Rep. 559, 562 (1890). 

8 Maugham on Attorneys, 15-20, App. xiv—xx. 

4 Ib. App. xiv. 5 Ib. 19, App. xvi. 

8 Ib. 55. 7 Ib. 57, App. I. 
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the several courts shall be permitted to manage and conduct 
cases.! 

The laws of Northwest Territory, July to December, 1792,? 
provided that from and after the first day of January, 1793, no 
person should be admitted or practise as an attorney in any of the 
courts of the territory unless he was a person of good moral char- 
acter and well affected to the government of the United States and 
of this territory, and should pass an examination of his professional 
abilities, before one or more of the territorial judges. 

The Indiana Territorial Act of September 17, 1807,° in force in 
Illinois by the Illinois Territorial Act of December 3, 1812,* re- 
quired a license from “ two of the judges of the General Court,” and 
the verbiage of the act is mainly preserved in the Illinois act of 
February 10, 1818,5 from which the first sentence in section 1 of 
the act of February 21, 1899, is taken. 

It is reasonable to conclude, from an examination of the histor- 
ical records, that for more than six hundred years it has been the 
practice of the courts to admit attorneys upon their own examina- 
tion, and that at the time the Colonies separated from the mother 
country the power of examination and admission of attorneys was 
vested in the courts. 

The fundamental question after all is, however, the nature of the 
attorney’s office, and the relation in which he stands to the court. 
Perhaps the most interesting cases on this point are those in the 
Federal courts. 

The state and congressional statutes of the reconstruction period 
immediately following the Civil War, which imposed test oaths 
upon attorneys as a prerequisite of practising in the courts, that 
the applicant, for example, had never voluntarily borne arms against 
the United States, compelled a very serious examination of the re- 
lation of the attorney to the court. Such statutes were sustained 
in the earlier cases of Cohen v. Wright® and Ex parte Yale,’ but 
were ultimately and decisively overthrown by the Federal courts. 





1 Act of Sept. 24, 1789, 1 St. at L. 92, 1st Session, c. 20, s. 35; 2 Wilson’s Works 
(Andrews ed.), 247. 

2 (Phila., 1794), p. 40, chap. 10, sec. 1. 

8 1 Laws of Illinois Territory, 58; Laws of Indiana Territory, 1807 (Vincennes), 
162. 

* Laws of Illinois Territory, rst Session, p. 5 (Russellville, Ky., 1813). 

5 Laws of Illinois (Kaskaskia, 1819), p. 9. 

6 22 Cal. 293, 319 (1863). 

7 24 Cal. 241 (1864) ; 85 Am. Dec. 62. 
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One of the most interesting of the early cases was Jn re Shorter,} 
where an application was made for leave to practise in the Federal 
courts without taking the test oath prescribed by the act of Con- 
gress of January 24, 1865. In that case Busteed, District Judge, 
makes the following comment on the thirty-fifth section of the 
Judiciary Act of September 24, 1789,? to which we have just re- 
ferred : — 


“This act, it will be remembered, was passed shortly after the adop- 
tion of the national Constitution, and when the principles upon which it 
was founded were familiar to the minds of every statesman and poli- 
tician. It was intended by the legislature to carry into effect that 
provision of the organic law which provides that ‘the judicial power of 
the United States shall be vested in one supreme court, and in such 
inferior courts as Congress may from time to time establish.’ The 
thirty-fifth section of this act is a clear concession to the courts of 
exclusive jurisdiction over the subject of the admission of attorneys and 
counsellors to practise, and may, I think, be taken as an acknowledg- 
ment by Congress that this is a matter within the ‘judicial power of the 
United States.’ It is certain that the courts have uniformly acted upon 
this understanding, and until the passage of the law of January 24, 1865, 
— nearly eighty years, — Congress has not attempted to exercise any 
control over the subject.” ® 


The court then quotes Chief Justice Taney, in Bx parte Secombe,* 
that, “It has been well settled by the rules and practice of com- 
mon-law courts that it rests exclusively with the court to deter- 
mine who is qualified to become one of its officers as an attorney 
and counsellor, and for what cause he ought to be removed,” and 
makes the following comment: “If Congress may, ex mero motu, 
exact that a man who has aided in the Rebellion shall thereafter 
be absolutely disqualified from practising law in the national 
courts, notwithstanding that he has been previously admitted 
under their rules, why may not Congress exact that a man shall 
be allowed to practise in those courts without any other qualifica- 
tion than having fought under the banners of the Republic? If 
the former may be decreed as a penalty, why not the latter as a 
reward? Where shall the power of the courts over the conduct 
and qualifications of attorneys end, and where the power of 
Congress begin? How shall the conflict of jurisdiction that 
might arise be settled? It must not be forgotten that Con- 





1 Fed. Cas. No. 12, 811 (1865). 2 1 Stat. L. 92. 
8 22 Fed. Cas. pp. 18-19. * 19 How. 9. 
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.gress does not originate either the national courts themselves 


or the office, privilege, or franchise of an attorney and counsellor 
in those courts. If it did, I am not prepared to say that it could 
not annex such conditions to the enjoyment of the privilege as it 
might consider wise and just.” On this and other grounds the 
court held the requirements of the test oath unconstitutional. 

In the celebrated case of Ex parte Garland,’ the Supreme Court 
of the United States held the same act of Congress unconstitu- 
tional upon other grounds. We quote from the opinion of the 
court 2 a passage relied upon by the Supreme Court of Illinois, as 
follows: — . 


“* They [attorneys] are officers of the court, admitted as such by its 
order, upon evidence of their possessing sufficient legal learning and 
fair private character. It has always been the general practice in this 
country to obtain this evidence by an examination of the parties. In 
this court the fact of the admission of such, officers in the highest court 
of the States to which they respectively belong, for three years preceding 
their application, is regarded as sufficient evidence of the possession of 
the requisite legal learning, and the statement of counsel moving their 
admission sufficient evidence that their private and professional character 
is fair. The order of admission is the judgment of the court that the 
parties possess the requisite qualifications as attorneys and counsellors, 
and are entitled to appear as such and conduct causes therein. From 
its entry the parties become officers of the court, and are responsible to 
it for professional misconduct. They hold their office during good 
behavior, and can only be deprived of it for misconduct ascertained 
and declared by the judgment of the court after opportunity to be heard 
has been afforded. (2x parte Heyfron, 7 How. (Miss.) 127 ; Fletcher z. 
Daingerfield, 20 Cal. 430.) Their admission or their exclusion is not the 
exercise of a mere ministerial power. It is the exercise of judicial power, 
and has been so held in numerous cases. It was so held by the Court 
of Appeals of New York in the matter of the application of Cooper for 
admission. (Matter of Cooper, 22 N. Y. 81.) Attorneys and counsellors, 
said that court, are not only officers of the court, but officers whose 
duties relate almost exclusively to proceedings of a judicial nature. 
And hence their appointment may, with propriety, be intrusted to 
the courts, and the latter in performing this duty may very justly be 
considered as engaged in the exercise of their appropriate judicial 
functions.” 


Illustrations of the attorney’s peculiar relationship to the court 
are to be found in the power of the court to compel him to serve 





1 4 Wall. 333. 2 -P. 378. 
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poor persons gratuitously, and his privilege from arrest on civil 
process while attending courts. His admission is an act of quasi 
public character to which any person may object.1_ The discretion 
of the court in refusing admission cannot be controlled by man- 
damus.?_ In the case of Ex parte Secombe,’ the Supreme Court 
refused to grant a mandamus to the judges of the Supreme 
Court of Minnesota Territory, to compel them to reinstate Secombe 
as an attorney of that court. Chief Justice Taney, speaking for 
the court, said, “ We are not aware of any case where a mandamus 
has issued to an inferior tribunal, commanding it to annul its deci- 
sion, where the decision was in its nature a judicial act within the 
scope of its jurisdiction and discretion.” If, as the decisions gen- 
erally agree, in admitting an attorney the court acts judicially, 
this would seem to be an end of the controversy, for manifestly 
the Legislature cannot, without usurping judicial power, bind the 
court in advance to decide the case a certain way. 

An interesting case upon the general question is Petition of 
Splane* In this case Splane relied upon the act of May 7, 
1885, providing that any attorney or counsellor at law who should 
‘have been duly admitted to practise in any Court of Common 
Pleas and in the Supreme Court of this Commonwealth shall be 
admitted to practise in any other court of this Commmonwealth 
upon motion simply, by exhibiting to the court (1) a certificate of 
admission to the Supreme Court, and (2) filing a certificate of the 
presiding judge of the county or district from which he came, 
setting forth that he is of reputable professional standing and 
unobjectionable character.” ® 

The court was of the opinion that the petitioner had not pre- 
sented a certificate from the presiding judge of the proper county 
or district, and that the act contemplated the county or district in 
which the attorney had last practised. The act provided, in terms, 
that the court ska// admit attorneys in the cases there recited; but 
the court do not base their opinion upon non-compliance with the 
terms of the act alone. After pointing out that in the admission of 
an attorney the court acts not ministerially, but judicially, they 
say :— 





1 Ex parte Walls, 73 Ind. 95, 106 (1880); /# ve Burchard, 27 Hun, 429, 437 (1882). 
2 Commonwealth v. Judges, 1 S. & R. (Pa.) 187 (1814). 

8 19 How. 9, 13, 15 (1856). , 

4 123 Pa. St. 527, 540 (1889) ; s. c. 16 Atl. Rep. 481; 23 Wkly. Notes Cas. 154. 

5 123 Pa. St. 532. 
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“Tf there is anything in the Constitution that is clear beyond contro- 
versy, it is that the Legislature does not possess judicial powers. They 
are lodged exclusively in the judiciary as a co-ordinate department of the 
government. The executive and legislative departments can no more 
encroach upon the judicial department than the latter can encroach upon 
them. Each department, in our beautiful system of government, has its 
own appropriate sphere, and, so long as it confines itself to its own orbit, 
the machinery of government moves without friction. . . . We are clearly 
of opinion that the act of 1887, though probably not so intended, is an 
encroachment upon the judiciary department of the government.” * 


The constitutional question is suggested, but not decided, in 
Goodell’s case,? where a woman applied for admission to the bar, 
and avery strong intimation is given that the court would not 
submit to a statute requiring them to admit persons whom they 
considered improper. In the same volume of reports they refused 
to obey a statute requiring them to admit non-residents as 
attorneys.® 

The judicial nature of the act of admission is brought out still 
more clearly by its converse, the act of disbarment, which is a part 
of the same power. It is manifest that the power of the court to 
disbar is taken away when its power over admission is destroyed. 
Of course it is possible for the Legislature to make disbarment a 
punishment for an offence, and the courts will enforce it accordingly ; 
but this does not militate against the doctrine that the courts have 
an inherent power to disbar. This power follows from the fiduciary 
nature of the attorney’s relation to the court, and Chief Justice 
Doe is probably justified in concluding, in his admirable discussion 
of the history and nature of the attorney’s office, the power existed 
at common law. The earliest general statute upon the subject of 
disbarment, summarized in Chief Justice Cartwright’s opinion, 
treats disbarment as part of the same subject as admission.° 

The power to disbar has been said by the Supreme Court of the 





1 It has been held that the acceptance by the court of a surety on a judicial bond 
is a judicial act, and the Legislature has no power to compel the court to accept certain 
corporations as sole surety. /z re American Banking and Trust Company (Orph. Ct.), 
17 Pa. Co. Ct. R.-274, 280 (1895); 4 Pa. Dist. R. 757; 26 Pittsburg L. J. N.s. 213; 
37 W. N. C. 297. 

2 39 Wis. 232, 239 (1875). 

8 Jn re Mosness, 39 Wis. 509, 511. 

* Ricker’s Case, 66 N. H. 207, 213, 214; Ss. C. 29 Atl. Rep. 559, 562 (1890). In that 
case an unmarried woman was admitted to be an attorney. 

5 4 Hen. IV. c. 18, secs. 1, 2 (1402); 2 Pickering’s St. at Large, 438. 
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United States to be possessed by all courts which have authority 
to admit attorneys to practise.'! It exists independent of any rule 
or statute.2, The powers of admission and disbarment are neces- 
sarily inseparable, and equally inherent in courts of justice. 

In the case of Randall v. Brigham,’ the Supreme Court of the 
United States, speaking through Mr. Justice Field, held that an 
action for damages would not lie against a judge for disbarring an 
attorney; and the court say, “ Both the admission and removal 
of attorneys are judicial acts.” Other cases to the same effect are 
collected in Weeks on Attorneys, 2d ed. 157, where the same 
reason is given. : 

The power of the Legislature over the courts in judicial matters 
is exceedingly limited, and can in no way be exercised so as to 
impair the independence of the judiciary. Perhaps the leading 
case upon this subject is that of Houston v. Williams, 13 Cal. 24 
(1859),* in which the court refused to give the reasons of its 
decisions in writing, although so required by statute. In like 
manner the Legislature cannot, in the absence of constitutional 
provisions so authorizing, limit or restrict the inherent power of 
courts to punish for contempt. This doctrine has recently received 
a most emphatic confirmation in an elaborate opinion by the 


highest court of the State of Virginia, in the case of Carter v. 
Commonwealth,® in which the court say :— 


“ Reading the constitution of the State in the light of the decisions of 
eminent courts which we have consulted, we feel warranted in the follow- 
ing conclusion: That in the courts created by the constitution there is 
an inherent power of self-defence and self-preservation ; that this power 
may be regulated, but cannot be destroyed or so far diminished as to be 
rendered ineffectual by legislative enactment; that it is a power neces- 
sarily resident in, and to be exercised by, the court itself, and that the 
vice of an act which seeks to deprive the court of this inherent power is 
not cured by providing for its exercise by a jury.” 





1 Ex parte Robinson, 19 Wall. 505, 512 (1873). 

2 Weeks on Attorneys, 2d ed., 154; 3 Am. & Eng. Enc. Law, 2d ed., 300; State v. 
Judge, 49 La. An. 1015, 1018 (1897) ; Moutray v. People, 162 Ill. 194, 197 (1896). 

8 7 Wall. 523, 535 (1868). 

4 Followed in Vaughn v. Harper, 49 Ark. 160; 4S. W. Rep. 751 (1887). See also 
Ex parte Griffiths, Reporter, 118 Ind. 83 (1889) ; 10 Am. St. Rep. 107; 3 L. R. A. 
398, acc. 

5 Jn re Shortridge, 99 Cal. 526, 532; 34 Pac. Rep. 227; 37 Am. St. Rep. 78 
(1893) ; 6 A. & E. Enc. Law, 2d ed., 104, citing numerous cases. 

6 32 S. E. Rep. 780, 785 (March 16, 1899). 
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The appointment of assistants to the courts in their judicial 
duties cannot be controlled by the executive or Legislature. A 
powerful statement of this doctrine will be found in the case of 
State, ex rel. Hovey, v. Noble,! in which the Supreme Court of 
Indiana held that an act providing for the appointment by the 
Legislature of commissioners to assist the Supreme Court was 
unconstitutional. The court say, in the course of the opinion : — 


“A department without the power to select those to whom it must 
intrust part of its essential duties cannot be independent. If it must 
accept as (ministers and assistants), as Lord Bacon calls them, persons 
selected for them by another department, then it is dependent on the 
department which makes the selection. To be independent, the power 
of the judiciary must be exclusive, and exclusive it cannot be if the 
Legislature may deprive it of the right to choose those with whom it 
shall share its labors or its confidences. If one kingdom possesses the 
right to send into another ministers and assistants to share with the 
governing power its functions and duties, the latter kingdom is in no 
sense independent... . 

“It is, however, unnecessary to multiply authorities, for it cannot be 
doubted that judicial power includes the authority to select persons whose 
services may be required in judicial proceedings, or who may be required 
to act as assistants of the judges in the performance of their judicial 
functions, whether they be referees, receivers, attorneys, masters, or 
commissioners.” 


The control by the Legislature of admission to the bar, so far as 
it exists under the usual American constitutions, is at most a 
power to prevent the admission of unsuitable persons. It may be 
that the Legislature, within reasonable limits, can provide who shall 
not be admitted to the bar, provided they do not transgress other 
constitutional limitations besides the one dividing the powers of 
government, but the Legislature certainly has no positive power to 
compel the courts to admit persons to practise before them. In- 
deed, the true rule as to the limit of the legislative power in the 
matter of attorneys would seem to be much the same as in cases 
of contempt proceedings. The Legislature may regulate such pro- 
ceedings, so long as it does not impair the power or the authority 
of the courts to protect themselves and maintain their efficiency 
and independence. Actuated by motives of courtesy to a co-ordi- 
nate branch of the government,” the court will regard reasonable 





1 118 Ind. 350, 356, 357, 360 (1888). 
2 Compare Goodell’s Case, 39 Wis. 232, 239 (1875). 














252 HARVARD :.LAW REVIEW, 


enactments regulating admission of attorneys. But the moment 
the Legislature by a law, couched in whatever form, negative or 
affirmative, forbids the court to inquire into the merits of the appli- 
cant, or impairs the power of the court to control its own officers, 
the members of its bar, resistance to such a law becomes the duty 
of every self-respecting court. 

The clause providing for admission on diploma in the Illinois 
act of February 21, 1899, seems to be an assumption by the Legis- 
lature of judicial power, not only because it forces the admission of 
certain described persons on the court as officers, but also because 
of the way the act goes about it, since the diploma is in effect made 
conclusive evidence of the intellectual qualification of the applicant, 
and the court is not permitted to inquire into the actual fact. On 
producing this diploma, and the usual proofs of good moral charac- 
ter, the court sha// thereupon grant the license. ‘‘ The Legislature 
cannot indirectly dispose of cases by prescribing conclusive rules 
of evidence.” ! 

An interesting case on this question is that of Wantland v. 
White,? in which the act of Congress providing that the oath of 
enlistment taken by the recruit shall be conclusive as to his age, 
was declared unconstitutional. The court say: “ It has been held, 
and it would seem that the decision must be correct, that it is 
unconstitutional for the legislative power to declare what shall be 
conclusive evidence, and in fact such declaration would seem to be 
a judicial act in each given case.” In this case the guardian was 
allowed to recover his ward, who had taken the oath of enlistment 
under age. 

In the case of United States v. Klein,’ the Supreme Court had 
occasion to consider an act of Congress which provided that under 
certain circumstances the acceptance of a pardon from the Presi- 
dent should be taken and deemed in suits in the Court of Claims, 
and an appeal therefrom, ‘‘ conclusive evidence that such person 
did take part in and give aid and comfort to the late rebellion.” 
The court says, by Chief Justice Chase, “In the case before us no 
new circumstances have been created by legislation. But the court 
is forbidden to give the effect to evidence which, in its own judg- 





16 Am. & Eng. Enc. of Law, 2d ed., 1050; Cooley’s Principles of Constitutional 
Law, 3d ed., 46. ' 

2 19 Ind. 470, 472 (1862). For this citation I am indebted to Professor J. H. 
Wigmore. 

8 13 Wall. 128, 146, 147 (1871), 20 L. Ed. 519. 
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ment, such evidence should have, and is directed to give it an effect 
precisely contrary. We must think that Congress has inadvert- 
ently passed the limit which separates the legislative from the 
judicial power.” (The dissenting opinion goes upon other grounds.) 
It has been intimated, however, that the Legislature has power to 
make evidence which logically tends to prove a certain proposition, 
conclusive on the court,! although the case itself by no means 
called for such strong doctrine. 

It is surprising how few cases upon statutory rules of evidence 
present the bare question of the line of demarcation of the judicial 
power, although there are many where the question is involved 
along with other constitutional limitations, such as the deprivation 
of property without due process of law. 

In the Matter of Cooper,® the court (Chief Justice Comstock 
dissenting), upon an ex parte hearing, overruled a unanimous deci- 
sion of the Supreme Court, which had refused admission to the 
bar to parties presenting law-school diplomas. The case holds that 
attorneys are officers of the court, and that their admission is a 
judicial act,® and disposes in short order of the fundamental objec- 
tion that the diploma is made conclusive evidence, as follows: 
“There are, no doubt, some restrictions upon the power of the 
Legislature to prescribe rules of evidence, as otherwise it might 
subvert some of the most valuable guaranties contained in the Con- 
stitution. These restrictions have never been judicially defined, 
but they clearly do not reach the present case.”® The elaborate 
brief of Professor Dwight in this case contains much of the ancient 
learning on the subject, but the brief is naturally not conceived in 
a judicial spirit, and is quite as interesting for what it omits, as for 
what it contains. The power of the judges to give a remedy to a 
person properly qualified for the bar, who had been rejected by the 
Inns of Court, is never mentioned; nor was the attention of the 
court called to the fact that the earliest acts of Parliament upon 
the subject do not confer, but restrict, the judges’ power to admit.’ 
It was very unfortunate that the case was argued only on one side ; 





Jn re County Seat of Linn County, 15 Kan. 500, 528 (1875), opinion by Brewer, J. 
See, for example, Marks v. Hanthorne, 148 U. S. 172, 182 (1892). 

22 N. Y. 67 (1860); 11 Abb. Pr. 301. 

Reported in 10 Abb. Pr. 348; 31 Barb. 353; 19 How. Pr. 97, 136. 

22 N. Y. 84. 

22 N. Y. 93. 


E. g. 15 Edw. 2 Stat. Carlisle, c. 1 (A. D. 1322); Maugham, Attorneys, App. viii. 
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: and when the court below found out what had happened in the 
: Court of Appeals, they protested against the way in which a re- 
| versal of their judgment was obtained, without notice to any one.! 
Professor Dwight’s argument is misleading where he asserts that 
the discretion of the Inns of Court in admitting barristers is uncon- 
trollable. The authority he cites (King v. Benchers of Lincoln’s 
Inn 2) does not support this proposition, but intimates plainly that ( 
there is a remedy by appeal to the twelve judges, in their capacity 
as visitors. And undoubtedly this remedy existed.® 
Dugdale’s “ Origines Juridiciales” abounds with instances of the 
orders of the judges in their capacity as visitors of the Inns of 
Court, — sometimes purporting to be by command of the King, or 
King and Council,* sometimes assented to by the benchers of the 
Inns,° but frequently by the judges of their own motion and 
authority ; as, for example, in the 33d year of Elizabeth (1591), 
regulating the readings,® in 1627, for the government of the readers,’ 
and in the first year of Queen Elizabeth (1558), on All Souls Day, 
we find such orders regulating apparel, including the interesting 
provision, “ that no Fellow of those Societies should wear any Beard 
above a fortnight’s growth.” ® 
The act in question in Cooper’s case is to be found in New York 
laws of 1860, p. 342, and was passed on April 7 of that year. 
It provided for an examination in every case by a committee of 
three lawyers before a diploma was granted. 
In justice to the New York court, it ought to be said that very 
likely they construed the act as making the diploma not conclusive, 
but only competent, evidence. The matter in New York was also 
complicated by the peculiar provision in that State in the Consti- 
tution of 1846, which took away the power of the judges to appoint 
attorneys conferred by the Constitution of 1777. The court said,” 
‘Whenever an applicant is found to possess the requisite qualifica- 
tions, the constitution, by its own inherent energy, appoints, 2. ¢., 
it gives the applicant an absolute title to the office, which is equiv- 







































1 20 How. Pr. 17; 11 Abb. Pr. 301, 337. 
2 4 Barn. & Cress. 855, 858, 859, 861 (1825). 

8 King v. Benchers of Gray's Inn, 1 Doug. 353, 354 (1780) ; Boorman’s Case, March, 
177 (1666). 

4 Z. g. at pp. 312, 317, 320, 322 (2d ed. A. D. 1671). 

5 Z. g. at pp. 313, 316. 

6 Pi Sr. 7 P. 319. 8 Pp, 311. 

9 22 N. Y., p.93. Cf. Matter of Burchard, 27 Hun, 430, 434. 

10 Tb., p. 94. 
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alent to an appointment.” If this is true, it seems fair to say that 
the common-law discretion of the judges in admitting to the bar, 
which exists under the normal American constitution, did not 
then exist in New York. The unfortunate results of the decision 
in Ex parte Cooper, in the way of special legislation admitting to 
the bar on diploma, may be found set forth in the Matter of Bur- 
chard ! and the reports of the New York State Bar Association.” 

The practice of admitting to the bar without examination, upon 
production of a diploma from a law school, is said still to exist by law 
in Alabama, Georgia, Louisiana, Michigan, Mississippi, Missouri, 
Nebraska, Oklahoma, South Carolina, Tennessee, Texas, and Wis- 
consin.® The decision of the Illinois Supreme Court goes no 
further than to hold that a statute requiring such admission is 
unconstitutional. 

If the examinations in any State are of such quality that a 
diploma is more trustworthy than the certificate of the examiners, 
there is no constitutional objection to a court’s admitting zm z¢s 
discretion, on diploma, or admitting on no evidence at all. Deliber- 
ate attempts by the Legislature to alter the rules of the Supreme 
Court on this subject, such as occurred in Illinois, are fortunately 
rare. But it ought to be clearly understood that the responsibility 
of admission is in all cases upon the courts, not the Legislature, and 
a legislative disregard of constitutional limitations ought not to be 
encouraged by an excess of judicial courtesy. A court would cer- 
tainly best consult its dignity, and facilitate its own labors as well 
as protect the public, by requiring unquestionable proof of a high 
standard of attainment from all who seek admission to its bar. 


Blewett Lee 
CHICAGO, September 5, 1899. 





1 27 Hun, 429, 438 (1882). 
2 Vol. 4, p. 50; vol. 5, p. 71. 
3 Proceedings Illinois State Bar Association, 1898, p. 134. 





HARVARD LAW REVIEW. 


THE PERMANENCE OF PARLIAMENTARY 
GOVERNMENT. 


HE article on this subject in the June number of this Review 
is important enough to justify a somewhat rigid analysis, 
while the signature of Mr. Dicey doubles the delicacy and difficulty 
of criticism. To express doubt as to the permanence of parlia- 
mentary government is a much more serious thing than appears 
on the face of it, the degree depending a good deal on accuracy 
of definition. If by those words is meant government as it is 
carried on in Great Britain, it may be said at once that there is 
no other like it in the world. Thus the sole initiative in public 
legislation, especially as to finance, on the part of the ministry, is 
unique and peculiar to Great Britain. It exists in no other coun- 
try. Yet it may well be said to be the root and basis of the British 
system. There are minor differences, such as in the exercise of 
the right of dissolution, the consolidation of parties, and an 
organized opposition under leadership as definite as that of the 
prime minister, which create a marked distinction between the 
British and all other existing forms of representative government. 
If by parliamentary government we mean that which implies the 
existence of a representative body, the question at once arises, 
representative of whom? The English government of to-day 
differs quite as much from that of 1830, as the latter did from 
the Aulic council of Vienna, or from the depositaries of power 
in Russia. No government directly representative of universal 
suffrage ever existed till after the first third of this century. 
Inferences from such brief experience must be accepted with 
caution. 

Another apparently subtle yet vital distinction is between gov- 
ernment with and by a representative body. We have attempted 
elsewhere to show that governments in which, whatever may be the 
constitutional theory, the whole power is practically concentrated 
in the hands of a legislature, always has ended and must always end 
in failure, as illustrated by the Long Parliament in England, by the 
various French Revolutions, and by the existing governments of 
France, Italy and the United States. The real and unsolved prob- 
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lem of the future is whether a practicable and permanent working 
relation can be established between the legislative and executive 
branches. It is the distinction and the glory of Great Britain to 
have attained, far nearer than any other country, to a successful 
solution of this problem. 

The Century dictionary defines parliament as 


“A meeting or assembly of persons for conference or deliberation ; an 
assembly of the people or their representatives to deliberate or legislate on 
national affairs.” 


The Imperial (English) dictionary of 1882, using the same - 
words, adds : — 


“ A supreme national or general council.” 


Both agree that the word is not generally used to include the 
sovereign. : 

The Encyclopedia Britannica gives as its sole definition of the 
word parliament, — 


“The British Parliament is the supreme legislature of the kingdom of 
Great Britain, consisting of the King or Queen and the three estates of the 
realm, viz. the Lords Spiritual, the Lords Temporal and the Commons.” 


One may be pardoned for being at a loss to know what it is of 
which Mr. Dicey doubts the permanence. 

If we assume that parliamentary government is identified with a 
representative body, and that that government is to come to an 
end, what is to take its place? Is it to be a feudal aristocracy 
or a single despot? It seems hardly possible that there can be 
any permanent or material restriction of universal suffrage unless 
through the employment of force. Is the world to be governed by 
individual rulers, chosen by a plebiscite, with consequences like 
those resulting from the two Napoleons? Or is the succession to 
be determined like that of the sultans of Turkey, or the Roman 
emperors installed by pretorian guards? 

With every additional decade of the sway of universal suffrage, 
the older sources of authority, birth, wealth, and even the higher 
education, are losing their hold. A substitute for the at least 
theoretical free representation of universal suffrage can only result 
from physical force. The methods of parties in the United States 
indicate very strongly the process by which that force is likely to 
be evolved. 

34 
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Mr. Dicey says — and it is a proposition with which we heartily 
concur — 


“that parliamentary government is nothing else than a more or less 
recently invented piece of political mechanism, and is, like other 
products of human ingenuity, such as, for example, the steam engine 
or the electric telegraph, adopted in one country or another, in part at 
least because of its proved utility.” 


Now the first test of the excellence of any kind of machinery is 
whether it is suited to obtain the best results from the particular 
force employed. If from the failures of the first machinery for 
steam and electricity it had been concluded that those forces were 
unavailable in practice the world would hardly be where it is to- 
day. By the same analogy the important subject of inquiry is not 
whether parliamentary government should or will be abandoned, 
but whether its machinery as employed is adapted to this immense 
new force of universal suffrage. 

A great many persons, even of high intelligence and education, 
express great contempt for any theory of improvement in machin- 
ery or organization in politics, holding that the people must do 
their own work if it is to be done at all; that if universal suffrage 
produces bad results, it is because the force is bad and no tinker- 
ing of the machinery will do any good. They might as well say 
the same of steam and electricity and of the efforts made to obtain 
the best results from those forces. 

There is one great difference, however, between the two cases, 
that with steam and electricity the whole of human intellect and 
energy was applied, without any opposition, to the attainment of 
the highest results. The stimulus of individual gain secured the 
most intense concentration of brain power to the improvement of 
the machinery, while the mass of business energy and enterprise — 
not the least characteristic feature of the century — stood ready to 
seize the intellectual achievements, and carry them in practice to 
the utmost fruition. In the case of government, on the contrary, 
individual greed, ambition and intrigue are by no means aiming 
at the highest results of the representation of universal suffrage for 
the general welfare. So far from this, they aim to control this 
immense force for their private advantage. This does not mean, 
however, that the problem in the case of government is different 
in itself, but only that it is immensely more difficult of solution. 

Mr. Dicey speaks of the English constitution almost as if it was 
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a definite entity or instrument like that of the United States. 
Apparently, however, most English writers, including himself, 
admit that that constitution is merely a bundle of traditions and 
precedents, so that it may be said that the English nation trans- 
formed the constitution and not the constitution the English nation. 
In fact they have constantly acted and reacted upon each other. 

The qualities of that constitution we attribute to two conditions 
by which Great Britain is distinguished from other European 
countries: first, the security from foreign invasion which enabled 
the nation to refuse a standing army to the crown, unless accom- 
panied by a redress of civil grievances ; and, second, the expulsion 
of the Roman Catholic church, thus getting rid of the foreign cor- 
poration and distributing its property into native and lay hands. 
These things enabled and induced the upper and middle classes, 
which alone had any share in the government, to work together 
against the crown, while the requirements of government taught 
them, in their own interest, to maintain a strong executive, who 
could be held responsible for its conduct. 

Mr. Dicey then argues that the annals and experience of Eng- 
land make it very doubtful whether her institutions can be trans- 
planted to other countries which have different conditions, though 
their desire for parliamentary government is supposed to be proved 
by its expansion throughout the world. He concludes, however, 
that this is the “influence in human affairs of imitativeness,” and 
that other countries have sought in Great Britain “the reigning 
fashion of the day.” We can hardly accept this tribute to British 
self-satisfaction. The first French Revolution has probably had 
more influence upon European continental affairs than the British 
constitution, and that influence was founded more upon the ideas 
of Jean Jacques Rousseau and the Encyclopedists than upon those 
of Blackstone and Locke or even Montesquieu. It was one of 
the first steps towards the development of the modern force of 
universal suffrage, for though it did place some restrictions, it was 
conducted by bourgeois or men of the middle class, and favored 
elections in the second degree, yet in its doctrine of human politi- 
cal equality it went far beyond what was then contemplated in 
Great Britain or the United States. The novelty and the object 
aimed at were the employment of this force. What was adopted 
from Great Britain was the only known machinery for such 
employment. 

To this day such adoption has been very imperfect in any 
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country. Thus the French Revolution evolved only a single 
despotic chamber with no separate executive at all; an organiza- 
tion which handed over the country to Napoleon not much more 
quickly than a similar experiment threw England into the hands of 
Cromwell. As already remarked, the sole initiative in legislation, 
the formation of an opposition as completely organized and under 
individual control as the party of government, the protection of 
the executive by dissolution of the legislature and appeal to the 
country; these things are still almost wholly wanting to the gov- 
ernments of continental Europe. 

When Mr. Dicey says “ Faith in Parliaments has undergone an 
eclipse,” it seems a fair construction of his article to say that he 
means parliaments outside of Great Britain. No doubt there are 
many gloomy forebodings even in England, as to the effect of 
coming democracy upon parliament; but that there is any consid- 
erable number of Englishmen prepared to give up parliamentary 
government altogether and embark upon the sea of revolution 
which that implies is a proposition we should be very slow to 
accept. If the distrust is of universal suffrage itself, that is quite 
a different question. There is a wide distinction between the 
character of a force and that of the machinery for its application. 

Mr. Dicey continues : — 


“In proportion as the area of representative government has extended, 
so the moral authority and prestige of representative government have 
diminished.” 


But he gives an ample explanation on the next page: — 


“Tn 1848 there was not a friend of freedom or progress throughout 
Europe who did not believe that the extension of representative institu- 
tions, of one kind or another, throughout the civilized world would con- 
fer the greatest benefit on mankind. . . . Compare, now, this universal 
faith which marked the middle with the skepticism which marks the close 
of the nineteenth century.” 


Such a comparison merely proves that the over-wrought imagi- 
nations of men sowed the seeds of disappointment, just as they 
did at the outbreak of the first French Revolution. Does it in 
any way prove that parliamentary government is not better than 
anything which preceded it? We again insist upon the difference 
between a force and the machinery for applying it. What the 
men of 1848, and indeed minds of a certain quality ever since our 
Declaration of Independence, looked forward to with hope and 


) 
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rejoicing was the idea that the multitude of mankind should have 
some voice in the government under which they live, instead of 
living like dumb beasts under such government as a small number 
of persons, regarded through birth and wealth as superior beings, 
might vouchsafe to give them. Whether the machinery was 
adequate for the purpose was a wholly different question. In a 
general way they expected the end to be obtained through repre- 
sentative bodies, and even assumed that government could be 
carried on by representative bodies. It is the explosion of this 
fallacy which underlies the depression and distrust of what Mr. 
Dicey calls parliamentary government. 

The quality of every government, as of every private enterprise, 
must depend upon the quality of the executive power. All that a 
legislature can do is to secure the best executive and to see that it 
exercises its power for the general welfare. The failure of parlia- 
mentary government is more than anything else owing to the con- 
stant and uniform endeavor of the representative body to displace 
and substitute itself for the executive power; a condition so fruit- 
ful of evil that it inevitably ends in popular acquiescence in the 
suppression of the legislature by the executive and the recurrence 
of the dreary round of despotism. 

Mr. Dicey assigns five distinct reasons for the decline of parlia- 
mentary government, but they may all be said to be comprised in 
the last. 


“ Parliaments have suffered in credit because they have of recent years 
been set to do work for the performance of which they are unfit.” 


Is it not conceivable that before parliaments are abolished they 
should be set to do work for which they are fit? Mr. Dicey says 
very truly, — 


“ Now for purposes of destruction a popular assembly is the best of 
instruments ;” 


and instances the Long Parliament and the French National 
Assembly. The reason is that for destruction only a common 
assent is required. A mob, if not interfered with, can destroy 
anything. But for construction and the continuous administrative 
work of government a parliament and a mob are alike impotent. 
For such work a single executive head, or at least a limited number 
of heads, with subordination and discipline is indispensable. 

It is because parliaments insist upon taking executive power into 
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their own hands and have failed in the exercise of it, that they 
have fallen into discredit. If they can be made to understand that 
their business is not to govern, but to see that those who do gov- 
ern shall do so in the public interest; if they can be compelled to 
limit themselves to their proper function of critics with the power 
of the purse, they may yet regain their credit and accomplish at 
least a large part of what was expected of them. 

It is of course true that a parliament is and must be the legisla- 
tive branch of government. But if such a body has unlimited 
power of legislation, it will sooner or Jater reduce not only the 
executive but the very society which has elected it to be the mere 
instruments of the caprices and passions of its members; and it 
will arrive at this result by means of its committees, whether 
elected or appointed by a speaker. The vital question to be 
resolved is how can its legislation be limited and guided with a 
view to the public welfare. It is Great Britain alone among the 
nations which has approached a solution of this question; and she 
has done this by taking away the initiation of legislation, at least 
in all matters of public interest, from the parliament and handing 
it over to the executive ministry. No legislation of that kind can 
be proposed by anybody but the ministry, though it may in general 
terms be demanded of or proposed to them by members of the 
parliament. That body decides whether the ministry shall or 
shall not take up any question, and if they have taken it up, 
whether the measures submitted by them for the settlement of it 
shall or shall not be accepted. In other words, the veto rests with 
the parliament and not, as in other countries, with the executive. 
If the ministry does not secure the approval of the majority of 
parliament it resigns and makes way for another, which takes up 
the same powers and the same responsibilities, though the former 
retains, as a defence against factious opposition and the tyranny 
of a majority, the power of dissolution and appeal to the country. 
It is these things which make a sharp distinction between the 
British and all other forms of representative government and 
cause British writers to say, though they do not use quite such 
broad language, that while their own has been a success, all others 
have failed. How far it is possible to arrive at similar results on 
the continent of Europe or in the United States, and how closely 
for that purpose, or with what modifications, it is necessary to copy 
the British machinery, is too large a subject to be discussed in this 
article. All that is here attempted is to show that Mr. Dicey has 
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included in one proposition, implying a categorical answer, a num- 
ber of different problems capable of a variety of solutions; has 
assumed that modern government has taken one definite road, 


upon which the only alternative is to go directly forward or directly 
back. 


Gamaliel Bradford. 
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NEW JERSEY AND THE GREAT 
CORPORATIONS." 


II. 


HAVE given some of the reasons why the corporations choose 
New Jersey as their domicile ; but this does not answer the 
question which seems to be more urgent at the present time, why 
New Jersey permits her laws to be made use of for the purpose of 
giving legal form to those great aggregations of rival enterprises 
which have been condemned in other States as combinations in 
restraint of trade and against public policy. How can she justify 
the fact that she permits and even encourages the formation of 
corporations which apparently accomplish the same result as the 
forbidden trusts ? 

The question is a broad one, and New Jersey has not attempted 
to give an answer to it. She has simply acted under the well- 
established policy of encouraging the aggregation of capital for 
business purposes, and has found herself suddenly confronted with 
a new condition arising out of an unexpected development in the 
world of trade and industry. 

The difficulty is that there is nothing really new in the situation, 
except the extraordinary size of the corporations, the large amount 
of property controlled, and the vast extent of their enterprises. 
Their appearance is alarming; but after all, the size is only the 
result of unduly rapid growth, and it is not easy at once to devise 
means to check over-growth without risk of destroying the life. 
Combination of capital has become a necessary part of the social 
organization, and it is hard to stop it at any particular point in its 
development. The corporation has become the established means 
of uniting the money and energies of individuals to accomplish 
large undertakings, and there is no ready rule of law or of political 
economy to be applied to determine to what extent they shall grow, 
or how much property they shall acquire. 

Look, for example, at the corporations by which the most exten- 
sive combinations of rival industries have been accomplished, and 





1 An address delivered before the American Bar Association at Buffalo, August 
28, 1899. Continued from page 212. 
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it will be seen that they are exercising only the ordinary powers 
which have always been conferred upon ordinary business com- 
panies. The owners of mills in various parts of the country, tired 
of the struggle of ceaseless competition among themselves, are con- 
vinced that the cost of production can be diminished and the 
profits of the business increased by combining all under one owner- 
ship and control. They form a corporation under the laws of any 
State where corporations with ordinary powers are permitted to 
be formed. The value of the property and business of each is 
estimated as nearly as may be, and then they are sold to the new 


corporation for the prices agreed upon, and paid for in money or - 


stock, as the parties may choose. The proceeds of the sale are 
divided among the stockholders, and the new corporation becomes 
the owner of the property and business of all the old ones, and pro- 
ceeds to manage the business in such manner as may seem best to 
its stockholders and directors. It exercises the rights of ownership, 
and there is nothing in the ordinary rules of law that limits the 
amount of the property to be held, or the extent of the business to 
be controlled. 

It is true that every State may limit the sphere of the action of 
its corporations. It may decline to give them power to hold 
property or carry on business outside of its own borders. It may 
confine the privileges of incorporation to its own citizens. It may 
compel their directors to hold their meetings and transact .their 
business within the State ; it may even limit the amount of property 
which they shall acquire; but unless it is willing to adopt this 
policy of close restriction, it cannot control the extent of the busi- 
ness that they shall carry on, or the number of rival manufactories 
that they shall absorb. 

It is true that there are provisions in the statutes of New 
Jersey which make it easy for combinations of rival enterprises to 
form corporations under her laws. There is the provision that 
corporations may hold property and transact business in other 
States ; but she is certainly not prepared to say that her business 
corporations shall not have the privilege possessed by every citizen 
of engaging in interstate commerce and holding property beyond 
the narrow limits of the State. There is the permission to 
directors to have an office and hold their meetings outside of the 
State ; but this has been given for the last twenty-four years, and 
so long as careful provision is made for actually and constantly 
maintaining the principal office at a definite place within the State, 
35 
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and so long as men of other States have their money invested in 
her corporations, she will not, without urgent reason, change her 
law so as to put them to the inconvenience of holding every meet- 
ing of the directors within her own borders. 

She might insist on the close supervision of corporate business, 
require the filing of detailed reports of debts, assets, and earnings. 
She might levy taxes in such a way as to expose the company to 
the extortion of officials, or to make its business uncertain and the 
burdens oppressive; but these are questions of local. policy which 
concern her dealings with all her corporations, and they are not to 
be settled with a view only to the effect of her policy upon the 
acquisition of property and the control of business in other States. 
With respect to reports of debts and earnings, she may well take 
the ground that the requirements of the stock exchange are more 
efficient than statutes in securing to the public a proper acquaint- 
ance with the condition of such corporations as are of public 
concern. 

The most important provision with respect to the formation of 
large combinations is that which permits the purchase of stock of 
other corporations. It was under this that the Standard Oil Trust 
and other trusts were reorganized as corporations in New Jersey; 
but the same provision was adopted in New York as early as 1892, 
and has since been adopted in many other States, and, as I have 
already pointed out, this privilege is not necessary to the combina- 
tion of several companies into one. It is quite possible, and it is 
now the common practice, for the new corporation to purchase the 
property itself and not the stock of the old companies. It is only 
a matter of convenience in some cases to purchase the stock and 
keep the old companies alive; but if it be forbidden to purchase the 
stock, there is nothing to prevent any one from buying the prop- 
erty, nor can the stockholders of the companies that sell their 
property be prevented from accepting stock in the new company 
in payment for their shares in the proceeds. 

One of the inducements to the promotion of large corporations 
and the combination of industrial properties is the inflation of 
stock, and the creation of fictitious stock is one of the most serious 
evils of the whole movement.! This can be discouraged, though 
not wholly prevented, by the requirement that nothing but money 





1 Wetherbee v. Baker, 35 N. J. Eq. 501-512; Edison v. Electric Imp. Co., 50 N. J. 
Eq. 354 (1892). 
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shall be taken in payment of capital stock. The laws of New 
Jersey provide that stock may be issued for property purchased, 
and the property must be put in at a fair and dona fide valuation ; 
yet under the decisions of the courts, and now under the statute, 
in the absence of fraud in the actual transaction the judgment of 
the directors as to the value of the property purchased is conclu- 
sive! In this condition of the law it is impossible wholly to pre- 
vent undue inflation of the stock; but the true remedy is not in 
forbidding the issue of stock for property furnished, nor even in 
limiting it strictly to the value of the property. Some allowance 
must be made for the earning power of the property and business 
under the control of the new corporation, and some inducement of 
a speculative nature must be given to tempt capital into new and 
doubtful enterprises. It is stockholders and creditors that are 
chiefly interested in knowing what the property for which the stock 
is given is really worth, and they have full protection if they can 
ascertain what that property really was. The English plan is to 
punish promoters severely for issuing a false prospectus, and to 
require the contract for the purchase of the property to be written 
in detail, and give to anybody. the right to obtain a printed copy 
of it for sixpence. New Jersey would do well to adopt both of 
these precautions against undue inflation, and she ought also to do 
away with that provision of a statute of 1893 by which, on the con- 
solidation of two or more corporations, the amount of the capital 
stock may be fixed by agreement of the directors without any 
reference whatever to the amount of stock or property of the 
companies so combined.” 

I cannot go in detail into the question of remedies. I have only 
referred to some of the chief characteristics of the law under which 
the great corporations are organized in New Jersey, so as to show 
that after all they are the provisions that are common to all com- 
panies, and are for the most part provisions that have been in force 
for many years, and that changes sufficient to effect a serious 
restraint upon the great industrial combinations would involve 
changes in the established policy of encouraging and protecting 
the aggregation of capital for the ordinary and necessary promo- 
tion of manufactures and industries of every kind. The fact is, as 
I have said before, that it is the great size of the new corporations 





1 Bickley v. Schlag, 46 N. J. Eq. §33; Vail v. Phillips, 14 N. J. Law Journ. 45. 
2 Laws 1893, p. 121. See also 1883, p. 242; 1888, p. 441. 
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and the extent of their property and business that makes the dif- 
ference between them and those we have been accustomed to, and 
we have not yet found rules of policy by which to foster the one 
and discourage the other. 

There are other States in which the great combinations of capi- 
tal have agitated the public more strongly than in New Jersey, but 
in looking over the recent legislation of these States I find it 
strangely ill-adapted to the latest forms which these combina- 
tions have assumed. The legislation is called “ Anti-Trust ” legis- 
lation, and the laws, even the latest of them, are directed against 
“trusts” or combinations and agreements in restraint of trade. 
These are treated as in the nature of a conspiracy, and agreements 
of that character are made invalid and the acts described are 
indictable as misdemeanors. These statutes were directed against 
those combinations which consisted in agreements among rival 
corporations and took the form of “ trusts,” the stock of each com- 
pany being assigned to trustees, who directed the policy of all the 
companies, regulating production, avoiding competition, and. fixing 
the prices of the products. These were undoubtedly combinations 
and agreements, and they were declared to be illegal as in restraint 
of trade and creating monopolies; and this form of combination 
was therefore abandoned, and the simple one adopted by which the 
property of all was transferred out and out to a new corporation. 

The name of “ trust” is still applied in popular parlance to the 
large corporations, but in the application of a criminal statute it 
is hard to distinguish between two corporations formed under the 
same laws so as to denounce upon one the punishment prepared 
for the “trust” and to leave the other free to carry on its affairs. 
Proof of this is found in the difficulty the courts have had in en- 
forcing these statutes, because the language used to define a trust 
or a contract in unlawful restraint of trade is broad enough to 
cover acts that are by common consent perfectly lawful, and such 
reasonable restraint of trade as has always been held to be legal. 

In examining the decisions based upon the common law it will 
be found that in most of the cases it has been agreements that 
were declared to be illegal as in restraint of trade. It is the 
agreement that the courts refuse to enforce as being against pub- 
lic policy, and it is the agreement that is a conspiracy against the 
public welfare and indictable. But however reprehensible may be 
the means by which the organization of the corporation has been 
brought about, it is difficult to treat the existence of a corporation 
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lawfully formed as an agreement in restraint of trade, or to hold 
the ownership of all the flour mills that can be purchased to be an 
indictable conspiracy. There are cases in which it has been held 
that the objects of a corporation were illegal when it was formed 
in pursuance of an arrangement for purchasing all the available 
manufactories in the country, and the purpose of its existence was 
to control prices and create a monopoly in one of the necessary 
articles of commerce. Such were Richardson v. Buhl! in Michi- 
gan, Distillery and Cattle Feeding Co. v. People? in Illinois, and 
State v. Nebraska Distillery Co. in Nebraska. In the first of 
these the decision of the court on this point was not within the 
issues argued by counsel, and the real point of the case was that 
the contract was void by which the plaintiffs had sold their prop- 
erty to the corporation. The other two cases were on proceedings 
in guo warranto, and the organization of the companies was. an- 
nulled. In direct proceedings against the corporations it was held 
that they were formed for an illegal object and should be dissolved. 

The fact remains that the legislation against trusts and combi- 
nations as conspiracies fails to reach the corporations already 
organized, however large they may be or however large a part of 
the trade they may control. It is just here that the policy of New 
Jersey is different from that which seems to prevail in the greater 
number of States. In New Jersey, it has been held that in a col- 
lateral proceeding the Court of Chancery has no power to restrain 
a corporation organized under the forms of law from performing 
acts within its corporate power merely because the purpose of its 
incorporation may have been to prevent competition and establish 
a monopoly ; * and in a very recent case in the Court ‘of Errors ® it 
has been held that although contracts in restraint of competition 
in the production of some commodity in the production and sale 
of which the public have an interest are contrary to public policy, 
yet when such agreements result in the formation of a corporation 
with the powers conferred under the liberal statutes of New Jersey, 
it may lawfully buy the business of its competitors, and the courts 
cannot pronounce a contract for such permitted purchases invalid, 
although it may tend to produce, and may temporarily produce, a 
monopoly. 





1 77 Mich. 632. 2 156 Ill. 448. 8 29 Neb. 700. 
# Attorney-General 7. American Tobacco Co., 55 N. J. Eq. 352. 
5 Trenton Potteries Co. v. Oliphant, 43 Atl. Rep. 723. 
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I may quote the language of the Chief Justice as a clear state- 
ment of the opinion of the highest court of New Jersey on this 
subject. It was a case in which a corporation was formed for the 
purpose of buying the entire property of other corporations and 
carrying on their business, and the purpose was to control the 
business of that character throughout the greater part of the 
United States. The selling companies agreed not to engage in 
that business in any State in the United States, except in 
the State of Nebraska and the Territory of Arizona. A bill 
was filed to restrain the defendants from continuing to engage 
in that business. It was insisted that the contract could not be 
enforced because it was made in pursuance of an unlawful plan 
which was in restraint of trade and tended to create a monopoly. 

After showing that an individual might lawfully purchase one 
rival business after another until he had, for the time at least, 
completely excluded competition, and that the courts in the absence 
of legislative restrictions, if such could be imposed, had no power 
to prevent it, and after referring to the liberal powers conferred on 
corporations for acquiring and holding property of every kind, 
including the stock of other corporations, the Chief Justice said: 
“ Under such powers it is obvious that a corporation may purchase 
the plant and business of competing individuals and concerns. 
The Legislature might have withheld such powers or imposed 
limitations upon their use. In the absence of prohibition or 
limitation on their powers in this respect, it is impossible for 
the courts to pronounce acts done under legislative grant to be 
inimical to public policy. The grant of the Legislature authorizing 
and permitting acts must fix for the courts the character and limit 
of public policy in that regard. It follows that a corporation 
empowered to carry on a particular business may lawfully purchase 
the plant and business of competitors, although such purchases may 
diminish, or for a time at least destroy, competition. Contracts for 
such purchases cannot be refused enforcement.” 

A petition for a rehearing of this cause has been filed, and 
although the opinion of the court was unanimous, it is possible 
that after further argument a different conclusion may be 
reached.’ 

The court has declared in this opinion that “contracts by inde- 
pendent and unconnected manufacturers to control the prices of 
















































1 The court has since refused to grant a rehearing. 
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their commodities, either by limitation of their production or by 
restriction on distribution, or by express agreement to maintain 
prices, are without doubt opposed to public policy ;” but it decides 
that a corporation having once been formed under statutes which 
authorize corporations to acquire and hold property of every kind 
in the same manner as individuals, the corporation must be 
regarded as possessing all the powers incident to the acquisition 
of property, and that contracts made for the protection of that 
property must be maintained. 

If this conclusion is sound, then it will follow that the contrary 
conclusions in other States must ultimately be abandoned, and the 
“trusts” so widely condemned will be generally established under 
the form of great corporations which will accomplish substantially 
the same purpose as the combinations made between independent 
dealers and manufacturers. 

However this may be, the practical question to be considered is, 
how we shall deal with the great combinations of capital in their 
new form as corporations. Shall we apply to them the rules of 
law and principles of public policy that are applied to corporations 
in general, making only such changes as new conditions and new 
dangers seem to suggest, or shall we regard them as something 
altogether new and monstrous, a class by themselves, enemies of 
society, and beyond the pale of the law? 

It is insisted that because the objects they accomplish are the 
same as those of the trusts, and the trusts have been held to be 
illegal as monopolies and contracts in restraint of trade, the great 
corporations must, therefore, be treated as illegal, their corporate 
franchises revoked, and their property taken away from them. The 
difficulty is to distinguish between one corporation and another, 
and to make any uniform law that shall strike at the large corpo- 
rations without affecting the ordinary rights of property and dis- 
couraging the combinations of capital that are now required for 
large undertakings. There is no doubt that limits may be put 
upon the amount of the capital stock of a corporation and the 
value of the property that it may hold. The purposes for which 
it may be organized may be restricted, and the business it is 
authorized to carry on may be strictly defined. All this is a 
matter of regulation, to be determined upon careful consideration 
of the best interests of the public; but the method that has been 
adopted by the legislatures and the courts of many States is to 
declare the corporation itself an unlawful thing, because the pur- 
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pose of its creation was to unite a number of rival enterprises 
into one and so avoid competition and create a monopoly. Agree- 
ments thus to unite have been held to be unlawful as in restraint 
of trade, and so the corporation itself is declared to be formed for 
an unlawful purpose and subject to be dissolved. The answer of 
the Court of Errors of New Jersey is that this consequence does 
not follow, and that even though such agreements be opposed to 
public policy, corporations duly organized under laws conferring 
general powers cannot be declared to be unlawful. 

There is still another reason, and that is this: While it is well 
settled that certain kinds of contracts in general restraint of trade 
are void and not to be enforced, it is not true that such contracts 
are unlawful. There have been some expressions of opinion to 
that effect, but I think I may safely say that it was not until 
the doctrine came to be applied to the “ trusts” that it was held 
in any well-considered opinion that contracts in general restraint 
of trade were criminal or even illegal. If this be so, then even 
though the agreement to form a combination of capital may be 
against public policy and void, yet the corporation when formed is 
not the result of an agreement that was unlawful at common law. 

It is open to serious question whether there is any foundation in 
the common law for the assertion so frequently made that these 
agreements for the combination of capital for the control of large 
fields of industry are illegal or even unenforceable. 

There are two propositions assumed to be rules of law in con- 
demning them. One is that monopolies are contrary to the com- 
mon law, and the other that contracts in general restraint of trade 
are illegal. It has been held that the combinations are monopolies, 
and that in so far as they stifle competition on a large scale they 
are in restraint of trade, and the conclusion is that they are un- 
lawful. 

It may be that they are, under certain conditions, contrary to 
public policy; but that question ought to be dealt with as the ques- 
tion in issue, and not regarded as concluded by rules of law which 
were worked out under wholly different circumstances, and which 
the event may show are not applicable to the present conditions. 

The first of these propositions is based on “ The Case of Monop- 
olies” in the reign of Queen Elizabeth,? and on the declaration of 





1 See McGregor v. Mogul Steamship Co., 24 Q. B. Div. 598; App. Cas. [1892] 25. 
2 Darcy v. Allein, 11 Co. Rep. 84. 
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Lord Coke in the Third Institute,! that monopolies are against the 
ancient and fundamental laws of the realm; but the case related to 
the royal grant of an exclusive privilege of making playing-cards, 
and Lord Coke defined a monopoly as an institution or allowance 
by the King. He was commenting on the statute against monopo- 
lies, 21 Jac. I. c. 3, and declared that a patent for an invention was 
not good when it appeared that thereby bonnets and caps might 
be thickened by a fulling mill by which more might be thickened 
and fulled in one day than by the labors of fourscore men, who 
got their money by it. The resolution in Darcy v. Allein, and the 
declaration of Lord Coke, and all the statements in the early cases 
on monopoly, relate to the power of the King to grant special rights 
against the common right of the subject to labor and to trade. 

It was not until a few years past that the doctrine of monopolies 
was applied, and then in this country, to what was called a prac- 
tical monopoly, a condition arising, not out of any exclusive right, 
but merely out of the voluntary acts of individuals or corporations 
in obtaining control] of the supply or manufacture of a commodity. 
The application of the rule to this condition may be a wise one, 
but it ought to be frankly acknowledged that the rule of law is a 
new one, and is not based on the opposition of the English people 
to royal grants of exclusive privileges; and in making the applica- 
tion of the rule it should be carefully considered whether the com- 
bination can really obtain exclusive powers, or whether the fact 
that there is no legal prohibition against others does not in effect 
deter the combination from exacting undue tribute. This doctrine 
thus guarded and directed against monopolies of a dangerous 
character and large in extent, will enable the courts to protect the 
public against injurious acts on the part of combinations that are 
shown to be in fact against the interest of the community, but it 
does not justify them, in the absence of specific statutes, in declar- 
ing the existence of a very large corporation to be unlawful. 

The other proposition is that combinations to reduce competition 
are in restraint of trade, and that contracts in general restraint are 
unlawful. The latter clause of this proposition was announced in 
early English cases which had no relation to combinations for the 
purpose of preventing competition. The leading case of Mitchel 
v. Reynolds, in which this rule was laid down in 1711, was a suit 
upon a bond given by a baker’s apprentice not to exercise his trade 





1 3 Inst. 184. 
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within the parish of St. Andrew’s, Holborn, for the period of five 
years; and it was held that the restraint being reasonable, and the 

contract made upon good consideration, an action on the bond 

might be maintained. Chief Justice Parker referred to the ‘‘ abuse 

that voluntary restraints are liable to, as, for instance, from corpo- 

rations who are perpetually laboring for exclusive advantage in 

trade;” but the contract regarded as illegal was that of one man ‘ 
not to exercise his trade, and the reason of disapproving of it was 
that he would be deprived of the means of livelihood and the pub- 
lic to his services. There is a long succession of cases in England 
on contracts in restraint of trade, and nearly every one of them re- 
lates to contracts like that in Mitchel v. Reynolds, in which a man 
in leaving an employment or selling his business agreed not to 
carry on the same business within a certain area or for a given 
time, and the only question has been whether the restraint imposed 
upon this man with respect to the exercise of his own calling is 
greater than is reasonably necessary for the protection of the other 
party. The rule was laid down that contracts in general restraint 
of trade are illegal, but the reason given was that to restrain a man 
from carrying on his business in any part of England could not 
benefit the other party, and that it was injurious to the public, and 
in the latest cases where this reason has failed the rule itself has 
been regarded as inoperative.! 

There are a few cases in England in which it has been held that 
manufacturers, for example, may not bind themselves to close their 
works at the dictation of the majority for the purpose of meeting a 
strike of the workmen ;? but a similar combination on the part of 
i | the workmen, though formerly condemned as in restraint of trade, 
|| has long since been held to be legal both in this country and in 
T England; and the House of Lords,® while admitting that a con- 
tract for such a purpose may not be enforceable, has decided that 
a combination of steamship companies to crush out competition by 
putting down prices and refusing to deal with their rivals was not 
an actionable wrong. 

The doctrine of restraint of trade if applied to the combinations 
of capital must be taken with its limitation that the restraint to 
be illegal must be so general as to be unreasonable in view of the 
purposes for which it is imposed. It is applicable only to con- 
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1 Nordenfelt v. Maxim Nordenfelt Guns, etc. Co., App. Cas. [1894] 538. 
2 Hilton v. Eckersley, 6 El. & Bl. 47. 
8 Mogul Steamship Co. v. McGregor, App. Cas. 1892, 35. 
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tracts and not to the ownership of property. While it makes such 
contracts void and unenforceable, it does not make them unlawful, 
and the formation of a corporation to carry out the void contract 
cannot therefore be treated as unlawful. 

The mere fact that a contract is intended for the purpose of 
avoiding competition does not make it illegal. Every contract 
by which a man sells his business to another and agrees not to 
carry it on himself is intended for the very purpose of avoiding 
competition, and it is not because they stifle competition that 
contracts are considered as being in restraint of trade, but because | 
they deprive the community of the benefit of the labor of one of 
the parties. 

To prevent competition may incidentally work a restraint of 
trade, but it is of the essence of freedom of trade that men shall 
not be compelled to carry on business unless they wish to do so. 
They cannot be compelled to compete against their will. In a 
recent case in New Jersey brought to restrain a mining company 
from purchasing the mines of rival companies and consolidating 
their interests in settlement of a long litigation, Vice-Chancellor 
Pitney said: !— 

“Now I am unable to find any foundation either in law or in 
morals, for the notion that the public have any right to have the 
private owners of this sort of property continue to do business in 
competition with each other. No doubt,the public has a reason- 
able ground to entertain the hope and expectation that its individ- 
ual members will generally, in their several struggles to acquire 
the means of comfortable existence, compete with each other. 
But such expectation is based entirely upon the exercise of the 
free will and choice of the individual, and not upon any moral duty 
to compete, and can never, from the nature of things, become a 
matter of right on the part of the public against the individual. 
In fact the essential quality of that series of acts or course of 
conduct which we call competition is that it shall be the result of 
free choice of the individual and not of any legal or moral obliga- 
tion or duty.” This decision was affirmed by the Court of Errors 
for the reasons given by the Vice-Chancellor.” 

It is important for us in this country to observe that the 
English courts have not applied the doctrines of monopoly and 





1 Meredith v. New Jersey Zinc & Iron Co., 55 N. J. Eq. 211. 
2 57 N. J. Eq. 454. 
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restraint of trade to large industrial combinations, whether in the 
. form of agreements or corporations. Vice-Chancellor Kindersley 
in 1867 denounced .an agreement among railroad companies for 
the control of coal fields as a dangerous monopoly, but the deci- 
sion was put on the ground that it was beyond the powers of the 
railway companies to lease and operate coal mines ;! and this was 
followed by the Chancellor in New Jersey in a similar case relat- 
ing to railways and coal mines.” 

In the case of Mogul Steamship Company it was admitted that 
a combination among ship-owners to crush out competition by 
lowering prices and discriminating against shippers who dealt 
with rival companies might be unenforceable if in general restraint 
of trade, but it was held that it was not illegal and was not a 
criminal offence, nor an actionable wrong, and the judges in the 
House of Lords maintained in the strongest language the right 
of combination for the purpose of acquiring property and control- 
ling business. As a matter of fact, the combination of business 
concerns in large corporations has been unchallenged in England 
and has reached enormous proportions.2 The English opinion 
was expressed the other day by the London Lconomist when it 
said: “It is absurd to keep going a hundred inefficient competing 
agencies to do badly what one efficient consolidated. agency can 
do well.” 

It is certain that the tendency in the United States toward 
combination and consolidation has not been seriously checked 
either by public opinion or by adverse legislation and judicial 
decision. The repeated assertion that such tendency is contrary 
to public policy has had scarcely any effect upon the actual results, 
although it may have changed the means by which they have been 
reached. If the result is really bad, some way will be found to 
prevent it, no matter what devices may be chosen to accomplish 
it; but the fact that the tendency has gone on so many years, and 
that the results are attained under the ordinary power of corpora- 
tions to purchase and hold property, may well cause us to ask 
whether, after all, this movement in the direction of combination 
of interests and the prevention of undue competition is in fact 
wholly evil and in every aspect against the best interest of society, 





1 Attorney-General v. Great Northern Ry. Co., Drew. & Sim. 184; 6 Jur. N. Ss. 
1096. 

2 Stockton v. Central R. R. Co., 50 N. J. Eq. 52. 

8 McGregor v. Mogul Steamship Co., 23 Q. B. Div. 598; App. Cas. [1892] 25. 
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and whether the danger may best be met by trying to stop the 
movement, or by putting it under reasonable control. 

The question is too large a one for discussion at this time. A 
great deal has been said and much remains to be said, on both 
sides, but I may at least suggest that the question is not concluded 
by the authority of the judicial decisions that have declared that 
these combinations are against public policy. ‘“ Judges,” said 
Mr. Justice Cave,' “are more to be trusted as interpreters of the 
law than as expounders of what is called public policy ;” and, as 
Lord Bramwell declared in a case whieh he said was an illustration 
of the wisdom of this remark, “ No evidence is given in these 
public policy cases. The tribunal is to say, as a matter of law, 
that the thing is against public policy and void. How can the 
judge do that without any evidence as to its effect and conse- 
quences?” The concurrence of judicial opinion is, of course, a 
strong indication of the public opinion, which, in a sense, is the 
policy of the people; but the question whether a contract or a 
great social movement is really against public interest is a ques- 
tion of fact, and a true conclusion depends, not so much upon the 
study of judicial precedents, or the application of oft-repeated 
maxims, such as “competition is the life of trade,” or “ contracts 
in general restraint of trade are illegal,’ as upon a close examina- 
tion of social conditions and the study of the actual economic 
results. The judge must take a long view, both backward and 
forward, and he must watch the progress of economic science and 
be careful not to mistake for maxims of law the current phrases 
of a past age, and not to lay down as rules of law of the present 
day the declarations of economists whose theories have long since 
been abandoned. 

The conditions of trade and manufacture are very different from 
what they have been. The extent of the territory that can 
be profitably occupied has become much greater, and larger 
undertakings can now be more easily controlled under a single 
management. 

The great combinations of capital are new, and there has not 
yet been time to ascertain by experience what is the actual effect 
of uniting many enterprises for the purposes of reducing the cost 
of production and regulating the prices of commodities. 

The obvious effect is to reduce competition, and it is competi- 





1 Jn re Mirams, 1 Q. B. [1891] 595. 
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tion that has been the ruling force in the struggle for existence 
in the commercial and industrial world. It was supposed to be 
competition alone that prevented men from asking more for their 
products than they were worth, and this being removed, there 
seems to be nothing to restrain the rapacity of those that control 
any industry; but the natural progress of production is from 
competition to combination, and from combination to co-operation. 
We have reached the second stage, but have not yet had experience 
of the effects of combination on a large scale. Nor do we know 
whether with the removal of competition there may not come the 
saving of ill-directed energy, the regulation of supply in accordance 
with the demand both in place and in time, a saving in the cost of 
production and a steadiness and a certainty of industrial effort and 
result and the command of all the capital needed for any useful 
enterprise, and that out of all these there will not come an in- 
crease of actual wealth, a wider distribution of it among the 
people as stockholders in the great corporations, and a decrease 
of the cost of commodities to the individual man. 

There are grave dangers in the new conditions, and it is well 
that the courts are alert to guard against them, and are zealous 
to defend the people against the rapacity of the rich and power- 
ful; but in most matters of business it is safer to let the people 
take care of themselves than for the courts to interfere with liberty 
of contract and the natural course of trade. If combinations of 
capital become too large to be managed with safety and profit 
they will fail. If they serve a useful purpose and are in accord- 
ance with the laws of social development they will go on, and 
the courts will be powerless to stop them. It is the right and 
duty of the courts to refuse to sanction contracts that are plainly 
opposed to public policy, but is a power not to be exercised without 
strong reason and only after the most careful consideration of the 
facts which go to prove what the best public policy really is. It 
is not enough to follow the public opinion of the day, nor even to 
accept judicial opinion of a former time. The question must be 
examined anew from time to time as conditions change, and in 
view of latest experience and the best opinion of experts in social 


science and of practical men of affairs. 
Edward Q. Keasbey. 


NEWARK, N. J. 
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THE SUFFRAGE CLAUSE IN THE NEW 
CONSTITUTION OF LOUISIANA. 


HE long continued domination of one political party in Lou- 
isiana led there, as it has elsewhere, to abuse of power and 
fraud. The faction in power resorted to whatever means became 
necessary to keep the negroes from exercising the political power 
that was theirs, had they been well organized. Fraud upon the 
negroes naturally led to fraud upon members of any opposing fac- 
tion, even if nominally of the same party. New political combina- 
tions resulted, of populists, protectionists, and opponents of election 
frauds. It is said that they were actually in the majority, but the 
so called Democrats being in possession of the machinery of polit- 
ical power, managed to retain it. This led to a cry for a Constitu- 
tional Convention to form a new Constitution by which the political 
power of the negroes could be fettered. The problem was to get 
a new Constitution that would eliminate much more than half the 
vote of the citizens, and yet that would not be defeated if submitted 
to the voters of the State, including those who would be disfran- 
chised under it. On the other hand, if a call were issued for a 
Convention with full powers to frame a new Constitution, the party 
in power without the approval of a majority of the voters, would 
certainly oppose the calling of a Convention, as one of its first acts 
would be the abolition of the existing administration. The diffi- 
culty was skilfully solved by drawing up and passing an act to be 
submitted to the voters, calling for a Convention, but with limited 
powers, and providing also that the new Constitution should go 
into effect without the approval of the electors. The electors of 
the State voted in favor of holding a Convention under the terms 
of this act, and elected delegates to that Convention. This act, 
thus adopted by the popular vote, and approved July 7, 1896, is a 
curiosity among the acts calling constitutional conventions. It 
provided that there should be submitted to the electors of the State, 
on the second Tuesday of January, 1898, for their approval or re- 
jection, a proposition to hold a Convention to frame a new Consti- 
tution for the State upon the following terms and conditions :— 
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“1. The Convention to meet in New Orleans on the second Tuesday of 
Feb uary, 1898. 

“2. To consist of 134 delegates, 98 from parishes and representative 
districts as now provided for representation in the House and 36 from 
the State at large. 

“3. With power to frame and adopt, without submission to the people, 
a new Constitution for the State, provided the Convention shall be and is 
prohibited from enacting, ordaining, or framing any article or ordinance : 

“a. Impairing the bonded indebtedness of the State or of any sub- 
division thereof, or affecting, impairing, etc. the interest thereon, 
etc., without the consent of the holders thereof ; 

“. Increasing the rate of taxation as now limited by the Constitution, 
other than for the purpose of aid by parishes, etc. to public 
schools and public improvements, upon the approval of the prop- 
erty taxpayers affected by such increase ; 

“¢, Altering, etc. the existing levee system ; 

“dad. Reducing, etc. the term of office of the present General Assembly, 
etc., prior to the first Tuesday after the third Monday in April, 
1900 ; 

“e, Making elective, or shortening or diminishing the salaries of the 
Justices of the Supreme Court ; 

“f. Changing the existing prohibition of lotteries ; 

“g. Removing the Capitol from Baton Rouge.” 


Sec. 2 provided for holding an election under existing laws and 
by existing electors for a Constitutional Convention upon these 
conditions, at which the electors shall vote for or against such a 
Convention. 

Sec. 3 provided for the election of delegates to such a Conven- 
tion, to meet only if the vote for a Convention prevailed. 

Sec. 4 provided that the Convention should meet in New Orleans 
on the second Tuesday of February, 1898, at a place to be desig- 
nated by the Governor, the Chief Justice to preside temporarily 
and to administer the oath of office, the Secretary of State also at- 
tending and calling the roll. Each delegate must swear that he 
will well and faithfully perform all duties as a member of this Con- 
vention, observe and obey the limitations of authority contained in 
the act under which the Convention is assembled, no delegate being 
qualified until he shall have taken this oath. A permanent organ- 
ization shall then be effected. 

Sec. 5 provided a per diem payment to rhembers of five dollars 
and necessary travelling expenses not to exceed $50 in any one 
case, but for 70 days only. 
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Sec. 6 appropriated $80,000 for the expenses of the Conven- 
tion. 

Sec. 7 directed the Governor to make proclamation and give 
notice of such election at least 30 days before its date. 

The act was a very shrewd device to tie the hands of the mem- 
bers of the Convention, and yet to put into effect the result of their 
deliberations without submission to the electors. This was done 
by the electors themselves, who, while voting to call this Convention, 
also voted not to pass by their votes upon the new Constitution, 
but to put it in force without popular ratification. It would seem 
that great indeed must have been the necessity for a new Consti- 
tution when, coupled with an affirmative vote for calling a Consti- 
tutional Convention, was the renunciation by the electors of their 
right to pass upon the results of the labor of the Convention. This 
may be shrewd politics, but it is poor statesmanship thus to ¢éompel 
the electors to renounce their rights or else go without a much 
needed new Constitution. 

It is strange that the practice of putting a new Constitution into 
force by the act of its framers without submitting it to the vote of 
the electors should be found to exist principally in that part of the 
country that is Democratic. Certainly it is a gross violation: of 
the cardinal principles of the Democratic party, and has no sanction 
among our best authorities on constitutional law. 

The act above recited having received the electoral approval, 
the members of the Convention began to gather in New Orleans 
early in February, 1898. Of the 134 delegates only 21 were of 
French descent. Lieut. Governor Snyder presided at a confer- 
ence of 35 or 40 delegates, and said he was in favor of the prop- 
osition that every white man shall vote, because he is white, and 
no black man shall vote, because he is black. We cannot put in 
these words, he said, but we can attain that result. An “ under- 
standing clause” like that in the Constitution of Mississippi is 
elastic, and can be used effectively to prevent negroes from register- 
ing. He would have this continue until the year 1900. Then let 
every man who is registered vote as long as he lives, and let every 
one failing to register be forever afterwards debarred. After 1900, 
he would favor an educational or property qualification for those 
coming into the State or reaching majority. He thought we must 
give the illiterate whife people a chance to register, and this can 
only be done through an elastic clause. Other plans suggested aim 
at disfranchising seventy-five per cent of the negroes. Why not 
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disfranchise them all while about it? We must completely elimi- 
nate the negro as a factor. 

Another delegate, the Hon. G. W. Bolton, said that the Conven- 
tion is confessedly called upon to settle the question whether the 
blacks shall vote. Another gentleman, Charles A. Price, wanted 
to start right in with the suffrage question and do nothing else 
until that was finally disposed of. 

An editorial in the Daily Picayune of February 8 stated that 
the most glaring deficiency in the old constitution, to be remedied 
now, is the question of the elective franchise. 

The Convention was formally called to order, February 8, 1898, 
by Chief Justice Nicholls in Tulane Hall, every member but one 
being present. After a call of the roll by the Secretary of State, 
the peculiar oath provided in the act above described was admin- 
istered by the Chief Justice to batches of ten delegates at a time. 
It is worthy of note that the same gentleman presided at the open- 
ing of the Convention of 1879. The Hon. Ernest B. Kruttschnitt 
was elected President of the Convention by unanimous vote. In 
assuming the chair he said, ‘‘ We have here no political antagonism 
and I am called upon to preside over what is little more than a 
family meeting of the Democratic party of the State of Louisiana.” 
He spoke of the convention as “an assembly composed of 134 of 
the leading Democrats of the State.” As to the suffrage question, 
he said: “ Weare all aware that this Convention has been called by 
the people of the State of Louisiana principally to deal with one 
question, and we know that but for the existence of that one ques- 
tion this assemblage would not be sitting here to-day. We know 
that this Convention has been called together by the people of the 
State to eliminate from the electorate the mass of corrupt and illit- 
erate voters who have during the last quarter of a century de- 
graded our politics. . . . That question, my fellow citizens, is one 
that reaches beyond State lines to-day. I believe that our Northern 
fellow citizens begin to feel the race sympathy stirring within their 
breasts. They know that the question that we are trying to solve 
here is one which imperils not only the integrity of the future gov- 
ernment of the State of Louisiana and those of eight or ten other 
Southern States, but that we, sitting here as a deliberative assembly, 
and the assemblies of the other Southern States are to decide 
whether the presidential office is to be set up for barter and sale on 
account of the irresponsible character of the constituency in these 
Southern States, and of the venality and corruption of the dele- 
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gations which they send to certain national conventions. Only a 
few years back it might have been considered impolitic to say what 
I am now saying, but there are men standing high to-day in the 
councils of the nation, who have seen the doors of the White 
House blocked by the ignorant and corrupt delegations of Southern 
negroes, and we know that they cannot but feel a sympathy with 
us in our aspirations and efforts.” 

Yes, the sympathy of patriots not only in the Northern States, 
but also throughout the whole Union, has been aroused in contem- 
plating the unexpected and bad results that have followed from 
conferring the suffrage upon the mass of ignorant blacks through- 
out the South. Let us freely admit that a great mistake was made 
in thus conferring the suffrage upon them, but let us not lend our- 
selves to another and perhaps a still more serious mistake by cor- 
recting this error by some ultra constitutional method. We may 
rest assured that in the long run the cause of constitutional liberty 
is best maintained by correcting errors only by the methods pointed 
out in the Constitution. 

The President also spoke of the importance of education and of 
the Judiciary, although he spoke of them as of minor importance 
as compared with the suffrage question, which was the first to 
come before them and to settle which the Convention was really 
called. In this paper it is proposed to treat principally of this 
subject, as the space allowed us is too brief to give thorough ex- 
amination of the other subjects passed upon. 

A committee of nineteen members to consider what committees 
should be appointed was the first business of the session, and 
they reported the next morning, recommending the appointment 
of a Committee of twenty-five members on Suffrage and Elections, 
another on the Judiciary, and they further recommended a resolu- 
tion that was adopted, providing that no ordinance, etc. shall be 
considered until the report of the Committee on Suffrage and Elec- 
tions shall have been made to and finally acted upon by the Con- 
vention; all other business to be referred at once to appropriate 
committees. 

The next day, February 10, five plans for suffrage were intro- 
duced and referred to the Suffrage Committee when appointed. 
February 11, three more suffrage plans were introduced and 
referred. , 

Rules for the Convention were submitted and adopted, and it 
was voted to appoint certain named Standing Committees. 
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February 14, by invitation, the Committee was addressed by 
Dr. J. L. Curry, representing the Peabody Educational Fund. He 
told the Convention that ‘a Constitutional Convention is the 
embodiment of popular sovereignty. Except under the mutations 
of the moral law and the prohibitions of the Federal Constitution, 
and possibly some restrictions embodied in the law summoning 
this body, this body is sovereign and its civil power is unlimited. 
Its decisions are ultimate. For expediency sake, but not of right, 
they may be conditioned on popular approval, but such an appeal 
is not essential to validity.” 

We cannot help expressing surprise and regret that such erro- 
neous views should be given sanction by a man of so high a posi- 
tion, and can only excuse them upon the supposition that the 
learned Doctor spoke without adequate preparation upon a subject 
not within the sphere of his professional acquirements. Had he 
studied Jameson, Von Holst, and other writers on constitutional 
law he would have found that the views he presented are not in 
accord with those presented by admitted authorities. A Constitu- 
tional Convention no more embodies the sovereignty of the people 
than the Legislature does. Both are but the agents of the sover- 
eign power. Not even the vote of the electors to accept the result 
of a Constitutional Convention as the supreme law of the State with- 
out ratification by the electors constitutes a Convention the sover- 
eign power. Such a fundamental error should not be allowed to 
pass unnoticed. Doubtless it would be a very welcome doctrine 
to our political bosses like Croker, Platt, and Quay, for under its 
cover they could work still further the enslavement of our people, 
and their deprivation of political power. The price of liberty is 
eternal vigilance, and error like this should not pass uncorrected. 

Both legislatures and constitutional conventions are representa- 
tive bodies. They act for the electors because it is impossible for 
all the electors to meet and act. But the sovereign is the person 
or body of persons in a State over whom there is politically no 


superior.! “Sovereignty is and remains in the people.” It is 
inalienable, that is, “ society can never delegate or pledge away 
sovereignty. . . . Being inherent and necessarily in the State, it 


cannot pass from it so long as the latter exists.” 2 
In the rest of his address Dr. Curry most forcibly and with great 





1 Jameson on Constitutional Conventions, sec. 18; Penhallow v. Doane’s Admrs., 
3 Dallas, 54. 
2 Lieber, Political Ethics, pp. 250, 251. 
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ability set forth the advantages of education, the necessity of an 
efficient common school education, the injustice and bad results 
that would follow if the common school education to be given to 
the negroes were limited, as had been proposed, to the share of the 
tax paid by them. 

At the session held February 15, many ordinances or proposi- 
tions as to clauses in the new Constitution were introduced and 
referred to the appropriate committees. Among them were five re- 
lating to the suffrage. The Suffrage Committee, the most impor- 
tant committee of the Convention, met and discussed some of the 
plans proposed. The suggestion of registering officers with dicta- 
torial power was deprecated, and it was admitted that illiteracy 
was so great in Louisiana that an educational qualification would 
exclude too many whites, besides excluding the blacks. An editorial 
in the Picayune frankly stated, ‘“ The difficulty is to let in the 
illiterate whites, while shutting out the ignorant negroes.” One 
plan suggested was to make voters of all persons entitled to vote 
on January 1, 1865. The object is obvious. At that date, although 
the Thirteenth Amendment to the Constitution of the United States 
had passed (abolishing slavery), the Fourteenth Amendment (in 
effect making negroes citizens) had not passed. Therefore in Jan- 
uary, 1865, the negroes in Louisiana could not vote, and to give 
the suffrage to those who had it in 1865 would exclude the negroes. 
The suggestion becomes important in view of the plan afterwards 
adopted. 

February 17, the Suffrage Committee met and heard arguments 
on various suffrage plans before them. The burden of these 
speeches was how the problem should be solved of preventing the 
negroes from voting and yet of keeping within the provisions of 
the Constitution of the United States. The subject was still 
further considered on February 18, by the Suffrage Committee in 
executive session. The next day United States Senator McEnery, 
formerly Governor of the State, addressed the Suffrage Com- 
mittee. He maintained it is against all natural laws to allow the 
blacks to vote. The Suffrage Committee continued its work the 
next week. Among other plans it was proposed to use the regis- 
tration of electors that was taken in 1897 as a basis for the right 
to suffrage. This plan might have been adopted if warning had 
been given in time before that registration to make an effort to 
secure registration of all the whites. A sounder objection to this 
plan was pointed out. It would involve investing too great confi- 
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dence in the registrars. One would think that danger from this 
source could be avoided by giving a right to appeal from the regis- 
trars’ decision. But it was felt that this would impair the efficacy 
of the system in preventing negroes from attempting to register. 

In order to give time to secure full registration of the whites, it 
was proposed to extend the time to January 1, 1899. 

The suggestion was made that all persons be admitted to the 
suffrage who were voters January 1, 1868. This was before the 
adoption of the Fourteenth and Fifteenth Amendments to the Con- 4 
stitution. If adopted, this plan would obviate the necessity of an 
“ understanding ” clause, like that in the new Constitution of Mis- 
sissippi (under which the registrars can exclude from the list of 
electors any one who, being unable to comply with the educational 
qualification of reading and writing, cannot uzderstand a clause in 
the Constitution of the United States when read to him). It would 
admit to the suffrage all the veterans of the civil war, whether 
northern or southern. 

It only remained to give the right to vote to this class and to 
their male heirs, and the negroes would be forever excluded from 
the right to vote! But for some reason not disclosed the Suffrage 
Committee came to the conclusion that it would be unconstitutional 
to adopt this course. 

On the 1st of March the subcommittee of six ona plan for 
suffrage reported to the committee the plan that was adopted after- 
wards, with some additions and verbal changes, substantially as the 
suffrage scheme of the Constitution. Briefly it is this. 

































Art. I. (Art. 197 of the Constitution.) Every male citizen of the 
State and of the United States, native born or naturalized, not less than 
twenty-one years of age and possessing the following qualifications, shall 
be an elector and entitled to vote at every election in the State, except as 
hereinafter otherwise provided. 

Sec. 1. He shall have been an actual dona fide resident of the State at 
least two years, with provision as to length of residence in the parish 
ward or precinct, and for removal from one precinct to another without 
loss of vote. 

Sec. 2. Registration shall precede voting. The present voting and 
registration laws shall remain in force until December 31, 1898, and then 
the provisions herein contained as to suffrage and registration shall go 
into effect. 

Sec. 3. He (the voter) shall be able to read and write as demonstrated 
by his personal application in writing for registration, under oath, (with 
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provision in case of physical disability) in accordance with the form 
stated. 

Sec. 4. If unable to read and write he may register and vote, if a bona 
Jide owner of property assessed at not Jess than three hundred dollars, on 
which al] taxes due shall have been paid. 

Sec. 5 contains the meat of the suffrage plan. No male person en- 
titled to vote January 1, 1867, in any State wherein he then resided, and 
no son or grandson of such person not less than twenty-one years old at 
the date of the adoption of this Constitution, and no male person of 
foreign birth naturalized prior to January 1, 1898, shall be denied the 
right to register and vote by reason of his failure to possess the educa- 
tional or property qualification herein prescribed. To this was subse- 
quently added, provided he shall have resided in this State five years 
next preceding the date at which he shall apply for registration and shall 
have registered in accordance with the terms of this article prior to 
September 1, 1898, and no person shall be entitled to such registration 
thereafter. (Then follows provision for application for such registration 
and the oath to be taken, etc., with power to the Legislature to provide 
for future registration and purging the list kept hereunder.) 


After a vigorous contest, Art. 198 was afterwards added, pro- 
viding for a poll tax of one dollar per annum to be used exclusively 
in aid of public schools, to be paid before voting, unless the voter 
be over sixty years old. 

Art. 199 was afterwards added, providing that upon all questions 
submitted to the taxpayers of any municipal or other political sub- 
division of the State, women taxpayers shall also have the right to 
vote without registration, in person or by their agents authorized 
in writing. : 

Art. 201 provides a remedy to those denied registration, by 
appeal, etc. : 

Art. 202 specifies who shall not be entitled to registration and 
the suffrage: criminals, inmates of charitable institutions, except 
the Soldiers’ Home, persons confined in public prison and inter- 
dicted, and insane and idiotic persons. 

Art. 203 provides that all elections by the people shall be by 
ballot, and the ballots shall be publicly counted. In all elections 
by persons in a representative capacity, the vote shall be viva voce. 
(Query, why this clause ?) 

On the 4th of March the committee on suffrage made their 
report, submitting the plan for suffrage substantially as outlined 
above. In explanation of Section 5, the crux of the plan, the chair- 
man, General T. F. Bell, said: ‘The committee desire to say that 
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all through our work we have found frowning before us a solid stone 
wall prohibiting us from planting in the Constitution, prohibiting 
us from denying the right to vote toa certain class. Had that 
been out of our way, our work would have been easier. . ... We 
have builded up a structure with the very remote possibility that 
Section 5 will not stand the test of hostile courts. If it fails, you 
will still have a fairly good system without it. The probability of 
this is very remote.” 

The subject was made the special order of the day for March 8, 
and was then discussed at length, most of the opposition being 
based upon the omission of a poll tax clause. This, however, as 
already explained, was afterwards added. The President, Mr. 
Kruttschnitt, spoke earnestly in favor of the plan recommended by 
the Suffrage Committee. He spoke of it as “ the greatest question 
which has been before the people of the State of Louisiana since, 
in the month of January, 1861, they were called upon to consider 
the question of the severance of the relations which bound them to 
the other States of the Union. . . . We all know, we, the white 
people of the State of Louisiana, that the problem which we desire 
to solve is to undo the greatest crime of the nineteenth century, 
the placing of the ballot in the hands of the negro race by the 
Fifteenth Amendment to the Constitution of the United States.”’ 
(Applause.) He argued that ignorance, as represented by the 
black race, must be eliminated and prevented from voting, yet those 
(white men) who fought for the South, and were ignorant, must be 
allowed to vote. He discussed the poll tax, but did not favor it, 
because it can be easily used to further political fraud. To guard 
against this, its payment a year before election was suggested. 
Several speakers admitted the problem to be the finding of a law- 
ful method to prevent the negroes from voting. Judge Coco spoke 
of “ our efforts to eliminate the negroes from our electorate.” He 
recognized the fact that were it not for the Fourteenth and Fifteenth 
Amendments to the Constitution of the United States, but a few 
lines would settle the question. ‘These would do it: ‘ No one but 
white citizens shall exercise the right of suffrage in this State.’”” He 
was opposed to Section 5 because he believed it to be unconstitu- 
tional. He argued that, inasmuch as in 1868, only whites could 
vote, the fifth section might as well read: ‘“ No person shall be 
denied the right to vote who, on January I, 1868, or any date prior 
thereto, was a white citizen of the State of Louisiana. . . . No one 
will deny that this would be unconstitutional. To my mind, the 
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section presents a weak and transparent subterfuge and unmanly 
evasion of the Constitution of the United States, and on that 
ground alone I could not give it my support.” 

Mr. Soniat argued against the unconstitutionality of Section 5 
because it is ambiguous in not stating whether it is under the civil 
or the military laws of Louisiana prior to 1868 that voters were 
to be granted the suffrage. He said that in 1867, under the 
military law then in force, every male negro of twenty-one years or 
over in the State could vote. Were they to become voters now 
under this clause? 

The debate was continued the next day. Mr. Burke said: “ The 
injunction of the people on the suffrage was twofold: eliminate 
as many of the negroes as possible, and as few of the whites... . 
The reason for putting in that clause” (Section 5) “ was to put the 
State absolutely in the hands of the white people, as far as can be 
done without contravening the Constitution. If they adopt this 
clause, they would take in the bulk of the white people of the 
State. It was not because he was a hereditary voter as his father’s 
son, but because he was a white man.” 

Here is a distinct recognition of the grant of the right to vote 
to the white man because he is a white man. Is it not a denial 
to the black man on account of race, color, or previous condi- 
tion of servitude, and therefore in contravention of the Fifteenth 
Amendment? 

Mr. Sanders said: ,“ We are here to write in the organic law of 
Louisiana that the white man shall always rule this State.” 
(Applause.) 

Continuing the debate, March 10, Mr. Breazeale spoke against 
allowing any man to vote on a property qualification when the 
property was his wife’s or his minor children’s, 

“ Mr. Boatner: ‘ Will Mr. Breazeale permit me to suggest that 
the committee was seeking in this, in a general way, the exclusion 
of all the negroes and the inclusion of the whites ?’ 

“Mr. Breazeale: ‘Was this then an act of principle or ex- 
pediency ?’ 

“Mr. Boatner: ‘ Well, of expediency.’ ” 

Mr. Breazeale opposed the registration plan as a certain instru- 
ment of fraud. After another day’s vigorous debate, so many 
spoke in favor of a poll tax clause that the measure was recom- 
mitted to the Suffrage Committee. 


Judge Coco wrote to the Picayune: “The very reason of this 
38 
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Convention is, in morals, dishonest, for its purposes are to do in an 
indirect way what we cannot do directly. The Fifteenth Amend- 
ment, to protect the negro and for that purpose alone, provides 
that the right of suffrage shall not be denied or abridged on 
account of race, color, or previous condition of servitude. We 
propose to deny him that right on account of his race, color, 
or previous condition of servitude. This unconstitutional meas- 
ure we propose to enact through constitutional and honest means. 
Well, I say it cannot be done through constitutional and honest 
means. Whilst we might and must surround the right, after con- 
ferred, with proper safeguards, such as will secure an honest and 
fair expression of the suffragans’ will at the polls, we must limit 
the right to white men, and this we are of necessity compelled to 
do through dishonest means.” 

Judge Semmes, continuing the debate, March 16, declared Sec- 
tion 5, in his opinion, not to conflict with the Fifteenth Amendment, 
because in 1867 “ there were five or six States in which persons of 
color were entitled to vote.” 

But this ignores the fact that it would exclude from the suffrage 
all the negroes of Louisiana,— unless they should be found to be 
voters under the provisions of the military laws in force at that 
time, in which case the whole object of Section 5 would be defeated. 
Judge Semmes contended that the clause in question is not in 
conflict with the Fifteenth Amendment, because it is not based on 
race, color, etc., but upon a previous right to vote. But was not 
this previous right to vote based upon race, color, etc.? He called 
attention to the fact that, even should Section 5 be declared unconsti- 
tutional, there still remains a good constitutional working scheme, 
the difference being that no one could vote under Section 5. Hesaid, 
“We proclaimed, at least in my part of the State, that we were 
coming to establish the ascendency of the white race, and to see 
to it that no white man should be disfranchised.” 

Mr. Bailey, the only Populist in the Convention, while avowing 
himself a believer in the supremacy of the white race, doubted the 
constitutionality of Section 5. He thought its provisions were too 
broad and provocative of fraud, as too much power is given to the 
registrars. 

March 18 consternation prevailed among the members of the 
Convention upon receipt of opinions from the United States 
Senators from Louisiana, Caffery and McEnery, that Section 5 is 
unconstitutional. A caucus was held at which the subject was 
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discussed. It was said that a telegram from Senator McEnery 
stated that Section 5 was grossly unconstitutional, that he had sub- 
mitted it to several leading Democrats of the Senate, who con- 
curred with him, and he stated it would have the effect of losing 
the State representation in Congress and in the electoral vote. 
Senator Caffrey took the ground it was unconstitutional because 
it established a privileged class of voters for three generations, 
without qualifications, while it imposed qualifications on other 
voters, and also because it discriminated against the colored 
people. 

A good deal of feeling was shown by the speakers, and much: 
surprise at the course taken by the Senators. 

Judge Munroe read a written opinion embodying a proposal to 
admit to the suffrage all men who enlisted in the Confederate army 
from seceding States and their sons and grandsons, and all men 
who enlisted in the Federal army from non-seceding States, and 
their sons and grandsons. He contended this would be constitu- 
tional, because many negroes enlisted in the Federal army from 
seceding States, while many men enlisted in the Confederate army 
from non-seceding States. 

Mr. Strongfellow said he was in favor of an “ understanding 
clause.” He thought that under it they could make one grand 
sweep, include all the white people, and then put the bars up as 
they wanted to, and thus settle the suffrage question for all time to 
come. 

In consequence of the objections of the two Senators to Section 5, 
on March 22 an “ understanding clause” was proposed, providing 
that every applicant for registration as a voter unable to read shall 
be examined by a registrar of voters or his deputy, and if in the 
opinion of such examiner, the applicant can understand the Consti- 
tution of the State, he shall be admitted to registration and to vote 
at all subsequent elections. This would place enormous power in 
the hands of the registrars, officers not of high rank nor probably 
of intellect. Perhaps owing to this, and also because of other 
reasons not disclosed, the next day the “understanding clause” 
was abandoned, and the Convention reverted to Section 5 somewhat 
modified, and adopted it on the 24th of March, adding the poll tax 
provision to take effect after 1900. 

The Convention continued in session until May 13 but we limit our- 
selves in this article to the suffrage plans suggested and adopted, 
hence we pass over the consideration of other interesting work of 
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the Convention. The Constitution as finally adopted by the Con- 
vention is about one third longer than the Constitution it super- 
seded. This greater length is due to the introduction of many © 
petty details of legislation that should have been left to the 
Legislature to adopt in the form of statutes. This is a fault com- 
mon to all the conventions of later years. Instead of confining 
themselves to a Bill of Rights, the enumeration of the powers of 
the three departments of the government, and, in general, the 
statement of broad principles, they all err in introducing details of 
legislation that should not be put into a Constitution, because, being 
more or less ephemeral, a change will soon be needed, and to bring 
about a change, either the Constitution must be amended, or the 
obnoxious detail must be got around. This leads to loss of respect 
for the Constitution. 

Judge Semmes, the Chairman of the Judiciary Committee, the 
leader of the bar in the State, in seconding the motion to approve 
and sign the final draft of the Constitution, said, “We met here 
to establish the supremacy of the white race.” 

Mr. Kruttschnitt, the President of the Convention, spoke after 
Judge Semmes, closing the Convention, and said: ‘ We have not 
drafted the exact Constitution we should have liked to have 
drafted ; otherwise we should have inscribed in it, if I know 
the popular sentiment of this State, universal white manhood 
suffrage and the exclusion from the suffrage of every man witha 
trace of African blood in his veins. We could not do that on 
account of the Fifteenth Amendment to the Constitution of the 
United States. . . . What care I whether the test we have put bea 
new one or an old one? What care I whether it be more or less 
ridiculous or not? Doesn’t it meet the case? Doesn't it let the 
white man vote, and doesn’t it stop the negro from voting, and 
is n’t that what we came here for?” (Applause.) 

By far the most important matter passed upon was the question 
of the suffrage, the admitted purpose being the adoption of a plan 
that would keep out the negroes and admit the whites and yét that 
would not be open to the charge of violating the Fifteenth Amend- 
ment, as is proved by the above cited extracts from the records of 
the Convention and the stenographic reports of the speeches made. 
In construing the meaning of the different parts of the Constitution 
of the United States, we have recourse to the imperfect records 
of the proceedings of the Convention that drafted that instrument. 
We turn to its Journal, to Elliott’s Debates, and to the Federalist. 
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Our reports teem with extracts therefrom. When the question of the 
constitutionality of Section 5, Art. 197, of this Constitution comes 
before the Supreme Court of the United States, the meaning of 
this clause, its true intent, is, in the same way, open to explanation 
through examination of the language used by the makers of this 
Constitution. 

This course does not seem to have been followed in the presen- 
tation of the case of Williams v. State of Mississippi, decided April 
25, 1898.1 However mistaken the adoption of the Fifteenth Amend- 
ment and however desirable it may be to exclude the vote of the 
ignorant Southern negroes, can we doubt that, when the question . 
is carried to the Supreme Court of the United States, Section 5 of 
Art. 197 of this Constitution of Louisiana will be declared uncon- 
stitutional, if the court look at the true intent, real meaning, and 
actual operation thereof, by taking into consideration these declara- 
tions and explanations by the men who made it? 

The only method to eliminate the negro vote of the South known 
to the jurist, and to all who believe in the enforcement of law, so 
long as it remains law, is to secure the repeal of the Fifteenth 
Amendment. 

The manner in which the Thirteenth, Fourteenth, and Fifteenth 
Amendments to the Constitution of the United States were carried 
through may be reprehensible, and the wisdom of the last two 
Amendments may admit of question. Nevertheless, they are the 
law of the land, and, until altered in accordance with the provisions 
of the Constitution, they must be obeyed. 


Amasa M. Eaton. 


PROVIDENCE, R. I. 





1 170 U. S. 213. 
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Tue Law Scuoo.. — The following table shows the registration in the 
school on November fifteenth for eleven successive years : — 


1889-90 1890-91 1891-92 1892-93 1893-94 1894-95 


mee Grad. 2. ie Oe —_ — — _ — 

Third year. ..+.. + § 44 48 69 66 82 

Second year .... §9 73 112 119 122 135 

Firstyear . ... . 56 IOI 142 135 140 172 

MOG 6s 2 OD 61 61 71 23 13 
WOR 6 se sw 279 363 394 351 402 

1895-96 1896-97 1897-98 1898-99 1899-1900 

Res ae). — I I — 

Telrd year... . ss @ 93 130 102 134 

Second year . . . . 138 179 157 169 193 

First year . . . . . 224 169 216 218 232 

Specials. ...-.+-+ @g 31 41 58 51 

fee i 472 545 548 610 


The increase in the total registration is very marked. The first year 
class is larger than in any previous year, and the same is true of the 
second and the third year classes. Of the third year class, 21 per cent 
did not return, as against 32, 28, 36, 30, 34 and 44 per cent respec- 
tively, in six preceding years. ‘The second year men failing to return 
make only 12 per cent of the whole class, as against 25, 7, 23, 28, 24 
and 27 per cent in former years. 

The number of men who did not take their examinations last year was 
ro per cent in the first year class, and 7 per cent in the second year 
class, as compared with 16 and 6 per cent, and g and 3 per cent respec- 
tively, for the two previous years. 
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The following are the usual tables showing the sources from which ten 
successive classes have been drawn, both as to previous college training 
and as to the geographical districts from which they have come : — 


HARVARD GRADUATES, 
From Mas- NewEnglandoutside Outside of New 


Class of sachusetts. of Massachusetts. England. Total. 
1893 34 I 19 54 
1894 30 2 17 49 
1895 32 4 13 49 
1896 23 7 17 47 
1897 27 2 15 44 
1898 42 I 25 68 
1899 45 6 19 70 
1900 50 II 30 gt 
IQOI 45 3 28 76 
1902 59 2 28 89 


GRADUATES OF OTHER COLLEGES. 
From Mas- NewEnglandoutside Outside of New 


Class of sachusetts. of Massachusetts. England. Total. 
1893 9 21 35 
1894 : 20 38 65 
1895 8 14 30 52 
1896 14 II 45 70 
1897 9 12 56 77 
1898 19 23 62 104 
1899 21 ee 45 78 
1900 30 19 60 109 
Igo! 2 22 59 107 
1902 22 29 61 112 


Hotp1nc No DEGREE. 


New England Outside 

From Mas- outside of of New Total. Total of 

Class of sachusetts. Massachusetts. England. Class. 
1893 4 I | 12 IOI 
1894 20 I 10 31 142 
1895 16 3 14 33 135 
1896 10 4 9 23 140 
1897 26 7 16 49 170 
1898 25 2 2 52 224 
1899 II 2 3 21 169 
1900 II 2 3 16 216 
1901 2 5 — 9 34 218 
1902 I 4 9 31 232 


Thirty-one of the men in the first year class, who hold no degree, are 
Harvard seniors on leave of absence. Next year, however, no persons 
qualified to enter the Senior Class of Harvard will be admitted to the 
school as such. In the future, therefore, there will be practically no one 
in the first year class holding no degree. 

The following thirty-eight colleges have conferred their first degrees 
on members of the entering class, the figures indicating the number of 
men from each college, when there are more than one: Yale (22), Dart- 
mouth (13), Brown (10), Bowdoin (8), Amherst (4), Johns Hopkins (4), 
Princeton (4), Williams (4), University of Wisconsin (4), University of 
Chicago (3), Iowa College (3), Boston College (2), Franklin and Mar- 
shall (2), Hobart (2), University of Illinois (2), University of Michigan 
(2), Oberlin (2), Beloit, Colby, Columbia, Cornell, University of Georgia, 
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Georgetown, Holy Cross, Indiana University, Lawrence, Leland Stan- 
ford, Massachusetts Institute of Technology, University of Missouri, 
University of Mount Allison, University of New Brunswick, New York 
University, Pennsylvania College, Tufts, Tulane University of Louisiana, 
Washington and Jefferson, Wesleyan University, University of Wooster. 





. INCRIMINATING QUESTIONS UNDER THE BaNKRuptcy Act. —The re- 
cent case of /n re Rosser, 96 Fed. Rep. 305 (Dist. Ct., Mo.) has picked 
a new flaw in the National Bankruptcy Act. Jn re Scott, 1 Am. Bank. 
Rep. 50 acc. An insolvent refused to answer certain questions before a 
referee on the ground that the answers might tend to incriminate him, 
relying on the Fifth Amendment to the Constitution. It was held that 
he might refuse to answer—§ 7 of the Bankruptcy Act, that “no 
testimony given by him shall be offered in evidence against him in any 
criminal proceeding,” notwithstanding. In the case of Counselman v. 
Hitchcock, 142 U. S. 547, it was held that one under investigation before 
a grand jury was protected from incriminating questions in spite of a 
statute (Revised Statutes, § 860) which provided that no evidence given 
in a judicial proceeding could “be given in evidence or in any way used 
against him” in any subsequent proceeding. In a later case, Brown 
v. Walker, 161 U. S. 591, a statute more broadly framed against 
any use whatever of so-called incriminating evidence in or for later 
proceedings was held to do away with the possibility of incrimination, 
and so the application of the constitutional privilege, and a stubborn 
witness was refused a writ of habeas corpus. In spite of these decisions 
the clause which was inserted in the new Bankruptcy Act is weaker than 
the proviso which was discussed in Counselman v. Hitchcock, — it seems 
simply a bit of carelessness. ‘The only operation it can have is to induce 
a bankrupt to make disclosures, — it was intended to force him. 

In England it has been held, since Lord Eldon in Re Cossens, 1 Buck. 
531, that the common law privilege against self-incrimination is without 
application in bankruptcy proceedings. Re Smith, 2 Deac. & Chit. 230; 
Ex parte Reynolds, 20 Ch. D. 294; Lowell, Bankruptcy, § 158. Since 
bankruptcy proceedings are an exception to the common law privilege 
against self-incrimination, might not the constitutional privilege be 
construed to have the same exception— especially in view of the fact 
that bankruptcy legislation is, in one aspect, favorable to the bankrupt? 
The English cases that established the exception do not seem, however, 
to antedate 1820, Re Cossens, supra, and the argument has never been 
raised in the United States. 





THe Vauipity OF Foreicn Contracts. — The law applied by the 
courts of England in the enforcement of foreign contracts, ever since the 
decision of Jacobs v. Credit Lyonnais, 12 Q. B. D. 589, has remained 
uncertain. So far as any definite rule is laid down, they determine the 
validity of the contract by the law of that jurisdiction which the parties 
intended should govern. Since such intent is rarely expressed, this rule 
without further elaboration is unserviceable. Therefore, after Lord Jus- 
tice Bowen, in the case above cited, declared it unwise to lay down 
specific rules in a matter of such growing commercial importance, each 
succeeding case has been obliged to seek out its own decisive reason. 
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A variety of conflicting presumptions have been developed. In conse- 
quence, in the case of South African Breweries v. King, [1899] 2 Ch. D. 
173, the court had to resort to the phrase: “ the law of the place with 
which the contract has most real connection.” In this case an injunction 
was sought against the violation in Natal, South Africa, of a contract 
made in the South African Republic not to engage in the brewing busi- 
ness in any part of South Africa for five years. The injunction was 
refused on the ground that the stipulation was void by the law of the 
Transvaal. Of the propriety of this result there can be little doubt on 
any view, since performance was due in part, at least, at the place of 
contracting. Exception may be taken, however, to such indeterminate 
language. 

In this country, if the cases have not been so wilfully vague as in 


England, they have often been equally indiscriminating. They have- 


failed, it would seem, to analyze the elements of contracts before deter- 
mining which law to apply to the element in question. In regard to 
validity, which was the issue in the principal case, many of our courts, 
notably the Federal courts, have followed the later English cases in apply- 
ing the law which it is presumed the parties intended to incorporate in 
the contract. Unlike the English cases, however, they presume this to 
be the law of the place of performance. Pritchard v. Norton, 106 
U. S. 124. Most jurisdictions, on the contrary, have determined the 
legality of contracts by the law of the place where the contract was made. 
Aker v. Demond, 103 Mass. 318; Staples v. Nott, 128 N. Y. 403. 

This divergence is an example of a failure to analyze and of an undue 
extension of the test of the intent of the parties, which is useful only in 
cases of interpretation. Since interpretation seeks only the intent of the 
parties expressed in an obligation admittedly binding, the law governing 
interpretation doubtless should be that of the place which the parties 
may be presumed to have intended should govern. But no such reason 
exists for applying this test in deciding the validity of a contract. A 
legal right can be created only by the law. Until it makes binding a 
personal relation, the intent of the parties can be of no consequence. 
This reasoning, as carefully developed in 10 Harvard Law Review, 168, 
leads to the true rule for determining which law to apply. The law that 
imposes the obligation must have jurisdiction of the act which invokes 
it. Hence the tests of the legality of a contract should be sought — 


where most of our courts have sought them — in the law of the place - 


where the contract is made. 





SUBROGATION AND VOLUNTEERS. — A recent case, Brown v. Rouse, 58 
Pac. Rep. 267 (Cal., Sup. Ct.), illustrates the length to which a court 
of equity will go in refusing subrogation to a volunteer. The defendant’s 
husband, acting under a power of attorney which the plaintiff, under a 
mistake of law, thought authorized a mortgage, gave the plaintiff a mort- 
gage on the defendant’s land in return for a loan, with which a prior 
mortgage on the land was paid off. The court held that as the plaintiff 
was under no obligation to discharge the prior mortgage, he, as a volun- 
teer, could not be subrogated to the rights of the prior mortgagee. Sub- 
rogation, it said, will be decreed only in favor of a party who is in some 
way compelled to discharge a demand against a common debtor. 

The rule adopted in the principal case is that sanctioned by the weight 
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of authority, but the courts are by no means uniform in its application, 
and there are many exceptions to it. Thus subrogation is usually granted 
to a volunteer, who advances money to a wife living apart from her hus- 
band to be expended for necessaries, Harris v. Lee, 1 P. W. 482; or 
who pays a protested bill of exchange for the honor of the drawer or 
other party to it, Bishop v. O’ Connor, 69 Ill. 431 ; or who advances money 
to pay a claim, owing to a mistake of fact, or owing to fraud in the 
borrower, AMilholland v. Tiffany, 64 Md. 465. Indeed, it is said by 
Allen, J., in Barnes v. Mott, 64 N. Y. 397, that the doctrine of subroga- 
tion has of late been greatly extended, and, modified to meet the circum- 
stances of cases, has been applied to volunteers. The confusion on 
this subject seems to be due to the fact that the courts have errone- 
ously treated the rule, that equity will not grant subrogation to a 
meddler, as in some way a deduction from the rule that it will not aid a 
volunteer. The subject would be much clearer if it were generally 
recognized that subrogation will be granted when justice demands it. 
On principle there seems to be no sufficient reason for calling a person, 
situated as is the plaintiff in the present case, a meddler, and on that 
account refusing him equitable relief. He was not officious, the prior 
mortgage was paid off to protect, as he thought, his own interests, and 
the distinction drawn by the court, that as his payment was due to a mis- 
take of law and not one of fact, there could be no subrogation, appears in 
a court of equity rather forced. 

The court, moreover, fails to notice that the plaintiff may have had 
a remedy at law. If the defendant repudiated the transaction, the con- 
sideration on which the first mortgagee received the money fails, he will 
still hold his remedy, the mortgage debt, and the plaintiff can recover 
against him in an action for money had and received. If, on the other 
hand, the defendant ratifies the transaction, since that ratification is 
equivalent to a prior authority, it would seem that the plaintiff could 
recover against the defendant in an action for money paid to the de- 
fendant’s use. Crumlish’s Adm’r v. Improvement Co., 38 W. Va. 390. 


THE LAW GOVERNING TRIBAL INDIANS.— The recent case of Jones v. 
Meehan, Supreme Court of the United States, October Term, 1899, 
‘manuscript, brought up an interesting question as to the status of certain 
Indian tribes in Minnesota. In: that case, a bill in equity to quiet title, 
it became necessary for the plaintiff to show that one Moose Dung the 
younger was sole owner of the land in question. All his right he had 
as heir of his father, the old chief Moose Dung of the Red Lake Band of 
Chippewa Indians ; to whom the land was originally given by the United 
States. The old chief left a number of children by two wives; it was 
contended that they all inherited the lands of their father. But the court 
said these Indians were tribal Indians, they lived with their tribe, and 
the tribal organization was still kept up; so the laws of the tribe must 
govern the descent of the property. And by the laws of the tribe, as 
was established, the young Moose Dung, the eldest son of the old chief 
and his successor as chief of the tribe, took all the property of the 
father. Those Indian tribes, although the United States deals with them 
by treaty, are yet of necessity subject to whatever legislation Congress 
may enact for them, U. S. v. Kagama, 118 U.S. 375 ; but they have no 
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relations at all with the separate States. Tribal Indians on a reservation 
are subject to the original tribal law as modified by the special United 
States statutes, but no State law is of any effect, although the reserva- 
tion may be within the territorial limits of the State. This has been clear 
in regard to the laws of marriage, probate, or of personal property ; as 
to these the tribal law has been frequently recognized. The recognition 
of it in regard to the descent of real property, as in this case, is rare, yet 
it is obviously entirely sound. 


THE Limits oF Riparian Lanp.—As to the right of those who own 
land bordering upon a stream to the use or detention of the water of 
such stream, there are numerous decisions: that for domestic purposes 
(which includes the watering of stock as well as the necessities of the- 
household) a riparian proprietor has a natural right to use all the water 
in the stream; that for business purposes (manufacture or irrigation) 
he may, in America, consume or detain his fair share of the water, even 
though this result is damage to a lower proprietor ; that water so taken 
and detained must be for use on riparian land, — yet there is a singular 
lack of authority as to just what land may be called riparian. In a 
recent case in California, however, the question was brought squarely 
before the court. Battegate v. Irvine, 58 Pac. Rep. 442 (Cal., Sup. Ct. 
Com.) The defendant, whose land extended far back from the stream, 
was in the habit of conveying water from the stream across the watershed 
for his live-stock. The plaintiff, a lower proprietor who was incon- 
venienced, recovered judgment, on the ground that riparian rights cannot 
extend beyond the watershed of the stream. The reason given by the 
court is that land which contributes by drainage to the waters of a 
stream is entitled to the benefits derived from the stream, and ought not 
to be deprived of these benefits by land which in no wise drains into the 
stream. Hence, land beyond the watershed is not properly riparian. 
This reasoning seems adequate, although the rule laid down is rather 
indefinite as regards the actual extent of riparian land, which must vary 
according to the natural features of the district. When riparian right 
originated, in early times in England, there was neither such a scarcity 
of water, nor such an extensive use of it for domestic purposes. In 
applying it to the changed conditions in this country, therefore, it is 
well to keep the right strictly within limits. As regards the right to a 
fair share of the water for business purposes, which is allowed generally 
in this country, though not in England, the same reasoning applies. 
The rule in the present case, that riparian rights extend only to the 
watershed of the stream, being just and easy of application, would there- 
fore seem to be sound law. 





RiGHT OF Support. — The peculiar facts in the case of Trinidad As- 
phalt Co. v. Ambard, 81 I.. T. Rep. 132, raise an open question. The 
parties were owners of adjoining lots on the island of Trinidad, under a 
large portion of which is a deposit of asphalt, which lies from four to six 
feet below the surface. The nature of this substance is such that its 
consistency varies with the temperature and the pressure to which it is 
subjected, and, having no angle of repose, it moves continually in the 
direction of least resistance. The defendant excavated on his lot so 
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that the asphalt oozed in that direction, and caused the plaintiffs’ land 
to subside. It was admitted that the surface is of little value, for, owing 
to the constant movement, sinking is more or less frequent. The court 
held that the plaintiffs were entitled to recover. It took the position 
that since asphalt is a mineral—not water—the action would clearly 
lie for the violation of the natural right to support of land by adjoining 
land. It refused to consider the settled rule that no recovery may be 
had for the withdrawal of support of underground water, whether it be 
collected in a body, Vortheastern Ry. Co. v. Elliot, 1 J. & H. 145, or 
dispersed through the soil, Popplewell v. Hodkinson, 4 Exch. 248, and 
evidently regarded those cases as anomalous. What the court would 
hold if the supporting substance had a density greater than water and 
less than asphalt does not appear, since they declined to discuss the 
question of degree. The defendant forcibly contended that the analogy 
here was more nearly that of water, because as supporting mediums both 
substances have the common property of instability. This view, broadly 
stated, looks not at the chemical composition of the stratum, but at its 
qualities of resistance. And, on principle, it would seem better to apply a 
test of this nature. 10 HARVARD Law REVIEW, 183. Perplexing questions 
of degree are avoided by recognizing a general rule based solely upon 
the utility of the substance as a medium of support. If, then, the dis- 
tinction between stable and unstable strata be sound, the mere fact that 
asphalt is a mineral — not water —is not- conclusive. Moreover, in 
cases near the line local conditions may well be considered, as in Hen- 
dricks v. Spring Valley Mining Co., 58 Cal. 190 (Cal., Sup. Ct.), where no 
action was allowed for removal of lateral support, because the adjoining 
lots were located chiefly for hydraulic mining purposes. So in the prin- 
cipal cases, since the chief value of the land was the asphalt deposit, the 
restrictive effect of the decision upon an important local occupation 
should have been regarded. On the whole, then, the court might well 
have reached an opposite result. 


ACQUIESCENCE FOR DETECTION. — The owner of goods may give the most 
complete opportunities to a would-be burglar for the purpose of en- 
trapping him—the act is none the less a burglary. But if he through 
an agent solicits the person suspected to commit the crime, there can be 
no criminality — though the felonious intent is present, the entry is not 
made invito domino. LEggington’s Case, 2 Leach, 913. The only disputed 
point in this branch of the law is how far the owner can go in laying 
traps for the offender. In State v. Adley, 80 N. W. Rep. 225 (Iowa), a 
town marshal incited the defendant to commit a burglary, obtained a 
key of the premises from a clerk without the knowledge of the owner for 
the defendant to duplicate, and informed the clerk of his plan to entrap. 
The owner, warned by the town marshal, procured the arrest of the 
defendant as he was leaving with the stolen goods. The defendant was 
convicted of burglary. The court sustained the conviction, seeming to 
base its decision entirely on the fact that the owner remained absolutely 
passive, and the inference is that otherwise the result would have been 
different. Though this view has some support from the authorities, 
Williams v. State, 55 Ga. 391, yet the better view, and the one generally 
adopted is, that so long as the owner did not induce the original intent, 
but only provided for its discovery after it was formed, the criminality of 
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the act will not be affected. Alexander v. State, 12 Texas, 540 (Tex., 
Sup. Ct.). The argument that consent to the entry can be implied from 
the facilities afforded would seem to be clearly rebutted by a considera- 
tion of the object for which they were furnished. This is the view of the 
modern German authorities. Olhausen, Commentary on the German 
Penal Code, 880. There is no doubt about the correctness of the 
decision in the principal case. It can scarcely be contended that the 
town marshal was the agent of the owner, and at any rate the plan was 
conceived before there was any communication between them. A posi- 
tion which might have been taken by defendant is that the public should 
not punish, as an offence against itself, an act which was instigated by 
its own official. Saunders v. People, 38 Mich. 218. The short answer to 
this would seem to be that the official in thus acting cannot be considered 
the agent of the public, and therefore cannot bind it. 


RIGHTS OF A PoLicy HOLDER IN THE SURPLUS OF A LIFE INSURANCE 
Company. — The decision of the New York Court of Appeals in the case of 
Greff v. Equitable Life Assurance Society, 54 N. E. Rep. 712, is a nota- 
ble one, not because it is a novelty in the law, but by reason of the great 
interests involved. The defendant was a life insurance company with a 
capital stock of $100,000 and a surplus at the time the action was 
brought of over $43,000,000. Its charter provided that a general 
balance be struck at certain periods, and after deducting a sufficient 
amount to cover all outstanding risks and other obligations, that an 
equitable share of the surplus be credited to each policy holder. The 
plaintiff held a policy which provided that the holder should be entitled 
to participate in the distribution of the surplus of the company accord- 
ing to such methods as might be adopted by it for distribution ; these 
methods were accepted and ratified by the holder. On the expiration of 
this policy the plaintiff sought to take with him a proportionate share of 
the accumulated surplus. The court held that by the terms of the 
policy the plaintiff was entitled to an equitable share of the distributable 
surplus only, had no claim upon that reserve fund which was designated 
by the name of surplus, and that the determination of what portion of 
the surplus should be distributed among the policy holders rested with 
the discretion of the directors, whose methods the plaintiff by his con- 
tract had ratified and accepted. As to the charter, while not admitting 
that it could govern the contract, the court said that it clearly gave the com- 
pany authority to increase its reserve fund for the security of its policy 
holders and to meet contingent liabilities ; and merely because such 
reserve fund was designated surplus, the plaintiff had no right to a share 
of it, but only to a share in an amount set apart by the directors. 

This decision is clearly correct. Aside from the fact that the word 
“surplus” is commonly used in two different senses, reserve fund and 
distributable earnings, of which the latter meaning was the one employed 
both in the charter and the contract, there is the broader ground that a 
contract is to be interpreted in the light of the circumstances out of 
which it grew and which surrounded its adoption. Reed v. /nsurance Co., 
95 U. S. 23. Clearly it is not only just, but essential from a business 
point of view, that an insurance company keep on hand a reserve fund 
to secure that stability which is necessary to its own existence and the 
proper indemnity of its policy holders. And any contract of insurance 
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entered into between the plaintiff and defendant must have been made 
with the understanding that the defendant was to keep such a reserve 
fund and to add to it as its business extended. 


ADMISSIBILITY OF EVIDENCE ILLEGALLY OBTAINED. — Since the law of 
evidence is a product of the development of trial by jury, the test of 
admissibility always has been: is it safe to entrust the fact to a jury; 
not, is it fair to the other party. It has been held, therefore, that 
evidence was admissible though obtained by the plaintiff unlawfully. 
Legatt v. Tollervey, 14 East 302. And so evidence found on an unwar- 
rantable search by a private detective has been admitted. Gindrat v. 
People, 138 Ill. 103. Even where the illegal seizure was by a public 
officer, most jurisdictions have held, that evidence procured thereby is 
competent. Com. v. Henderson, 140 Mass. 303; Starchman v. State, 
36 S. W. Rep. 940 (Ark.). However, in the recent case of W. S. v. 
Wong Quong Wong, 94 Fed. Rep. 832 (Dist. Ct., Vt.), where private 
letters of the defendant which had been opened wrongfully by customs 
officials furnished the evidence on which an order had been issued for 
his deportation, the order was reversed by the United States District 
Court. The ground taken by the court was that the evidence was inad- 
missible since obtained in violation of the Fourth and Fifth Amendments 
to the Constitution of the United States. This decision deals a sharp 
blow to a common practice of prosecuting officers hitherto justified on 
technical grounds of evidence. 

From the standpoint of constitutional law it has been urged in the 
State ¢ourts that these amendments were meant simply to restrict the 
legislature in authorizing and the executive in issuing certain govern- 
mental orders; that the duty of the courts was only to punish illegal 
seizures by executive subordinates and denounce statutes providing for 
such acts. Williams v. State, 28 S. W. Rep. 624 (Ga.). In opposition 
to this, in Boyd v. U. S., 116 U.S. 616, the Supreme Court of the 
United States held it was error to admit evidence produced by order 
of court under such a statute. This case has since been distinguished 
in the State courts from facts such as those in the principal case, 
in that here the violation of the defendant’s right was by order of 
court. The principal case, however, put Boyd v. U. S., supra, on the 
broader ground, that, admitting the act of a government official violated 
the protection given by the Constitution, evidence obtained thereby is 
inadmissible. 

There is an intimate relation between the Fourth and Fifth Amend- 
ments in these cases. Unwarrantable seizure of papers of an accused by 
State officials to be used in evidence against him is in effect compelling 
him to testify against himself. To say that the prohibition of the former 
is addressed to the executive, of the latter to the judiciary, is to 
separate what seem naturally connected. To admit as evidence facts 
found as a result of the violation of these rights accomplishes the sole 
purpose of the violation and renders the protection practically worthless. 
One department of the government would be aiding another in violating 
the fundamental law they both administer. Indeed, such admission of 
evidence would seem to be itself a substantial violation of these amend- 
ments. In this view of the case the technicalities of the law of evidence 
must yield to the broader scope of constitutional interpretation. 
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RECENT CASES. 


ADMIRALTY — MARITIME LIENS— JURISDICTION: —In a suit to enforce a lien 
given by a State statute, for repairs to a vessel, Ae/d, that the transaction is mari- 
time in its nature and the State courts have not jurisdiction. State v. Cox & Sons, 
44 Atl. Rep. (N. J., Sup. Ct.). 

The Constitution of the United States, art. 3, sec. 2, declares that “the judicial 
power shall extend to all cases in admiralty and maritime jurisdiction.” An act of 
Congress provides that the district courts of the United States shall have exclusive 
jurisdiction of such causes. U.S. Rev. St.,§ 563. Despite this statute it was formerly 

eld that proceedings such as those in the principal case were valid, on the ground 
that although Congress was empowered to regulate the matter of repairs to vessels in 
home ports it had not done so; that until Congress did act, the States had the right to 
regulate these matters; and that, therefore, State statutes creating liens and providing 
for their enforcement in State courts were valid. Randall v. Roche, 30 N. J. Law, 220; 
Atlantic Works v. Tug Glide, 150 Mass. 525: But such a contract is clearly maritime 
in its nature. Accordingly, the Supreme Court has since held that although the State 
legislatures may regulate the rights of material-men furnishing necessaries to vessels, so 
long as Congress does not interpose to regulate the subject, yet State law cannot take 
the contract out of the exclusive domain of admiralty jurisdiction. Zhe Lottawanna, 21 
btm 558; Zhe Glide, 167 U. S. 606. The principal case is entirely sound in adopting 
this view. 


AGENCY — INSANITY OF PRINCIPAL— BURDEN OF PROOF.— The defendant au- 
thorized X to execute a mortgage on her property, and afterwards became insane. 
X, with knowledge of the insanity, made the mortgage. é/d, that the burden is on 
the mortgagee to show that he had no knowledge of the insanity at the time of the 
execution of the mortgage. Merritt v. Merritt, 59 N. Y. Supp. 357 (Sup. Ct., App. 
Div., First Dept.). 

Communication by a principal to his agent of a revocation of authority terminates 
the agency, and thereafter the principal can be bound by the acts of his former agent 
only upon some ground of estoppel. odertson v. Cloud, 47 Miss. 208. Death of the 
principal, on the other hand, puts an end to the relation at once, and future acts of 
the former agent are ineffectual to bind the representatives of the deceased, although 
the agent and persons dealing with him have acted in good faith. Harper v. Little, 
2 Me. 14. Insanity of the principal presents an intermediate case. He can or cannot 
act for himself according as his insanity is partial or total. And so the analogy of 
revocation is properly followed and the existence of the agency made to depend on 
whether the agent has knowledge that his principal is so deranged as to make it 
improper for him to continue to exercise his authority. Drew v. Nunn, 4 Q. B. D. 661. 
Under this rule the agency in the principal case was terminated, and the court rightly 
held that it lay with the plaintiff to show that the defendant was estopped to deny the 
agency. But see contra, Campbell v. Hooper, 3 Sm. & G. 153. 


AGENCY — TorTs OF SERVANT— MOTIVE. — The defendant’s servant in perform- 
ing his work as janitor moved a table on which the plaintiff’s ladder was resting, and 
as a result the plaintiff was seriously injured. /e/d, that the defendant’s liability de- 
pends upon the motive of the servant in doing the act. L/oyd v. Nelson, etc. Co., 54 
N. E. Rep. 471 (Ohio). 

The court in this case accepts the well-settled rule that the master’s liability de- 
pends upon whether the servant was acting in the course of his employment. A/a- 
bama, etc. R. R. Co. v. Frazier, 93 Ala. 45; Philadelphia, etc. R. R. Co. v. Derby, 14 
How. 468. And in holding that an act may or may not be in the course of employ- 
ment according to the secret intention by which the servant was actuated in doing it, 
the principal case is not without support. Wright v. Wilcox, 19 Wend. 343; Wood v. 
Detroit, etc. Ry. Co., §2 Mich. 402. On the other hand, it has been suggested that the 
question is purely one of fact, and that the test to be applied is whether a reasonable 
third party would suppose the act to be within the scope of employment; that if 
it really was a way of doing the master’s business, however ill-advised, or from what 
motives adopted, the master should be held liable. 7Zoledo, etc. Ry. Co. v. Harmon, 
47 lll. 298; Ailiman v. Indianapolis, etc. R. R. Co.,76 Ind. 166. The latter view better 
accords with the general principles of agency and tends to bring the whole subject into 
greater unity by eliminating where possible the consideration of the agent’s intent. 
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BANKRUPTCY — DISCHARGE — DESTRUCTION OF AccouNT Books. — Prior to the 
Bankruptcy Act of 1898, an insolvent merchant destroyed his books of account with 
intent to defraud his creditors. He/d, that this does not constitute a ground for refus- 
ing him a discharge in bankruptcy proceedings under the act, since such destruction 
could not have been “in contemplation of bankruptcy.” Re Hirsch, 96 Fed. Rep. 468 
(Dist. Ct., Tenn.). 

The Bankruptcy Act of 1867, § 29, provided in express terms that to bar discharge 
the destruction of books must be subsequent to the passage of the act. But it seems 
that the omission to so provide in the Bankruptcy Act of 1898, § 14, may be supplied 
by construction. That act requires that the destruction must be “in contemplation of 
bankruptcy,” a provision not included in the former act. And this phrase, in constru- 
ing bankruptcy statutes, has always been clearly distinguished from the phrase “in 
contemplation of insolvency.” Buckingham v. McLean, 13 How.151; Re Black, 2 Ben. 
196; Re Jones, 2 Lowell, 451. Hence the expectation of actual legal bankruptcy seems 
a prerequisite to refusing a discharge under the present law. A debtor, although in- 
solvent, cannot be said to be in contemplation of bankruptcy at a time when the bank- 
ruptcy law is not in existence. Xe Holtz, 1 Nat. Bank. News, 204; Re Stark, Jd. 232. 
Accordingly, the ruling in the principal case commends itself as sound interpretation. 
In accord are Re Holman, 92 Fed. Rep. 512 (Dist. Ct., Iowa) ; Sellers v. Bell, 94 Fed. 
Rep. 801 (C. C. A.). 


BANKRUPTCY — EXAMINATION OF BANKRUPT— INCRIMINATING EVIDENCE. — 
Held, that a person under examination before a referee in bankruptcy is not obliged to 
answer questions which might tend to incriminate him, notwithstanding sec. 7 of the 
Bankrupt Act, which mai that “no testimony given by him shall be offered in 
evidence against him in any criminal proceeding.” Jn re Rosser, 96 Fed. Rep. 305 
(Dist. Ct., Mo.). See Nores. 

BILLS AND NOTES—CERTIFICATES OF Deposit. — Hé/d, that a certificate of de- 
posit payable “on return of this certificate properly indorsed,” is not due until pay- 
ment is actually demanded. il/singer v. Georgia R. R. Bank, 33 S. E. Rep. 985 (Ga.). 

An earlier Georgia decision holds that a certificate of deposit payable “on call ” is 
equivalent to a negotiable promissory note payable on demand and so due at once. 
Lynch v. Goldsmith, 64 Ga. 42. The court distinguishes the principal case on the 
ground that the words “on return of this certificate” create a condition precedent, 
while the words “on call” do not. But in all such instruments, the words ‘on return 
of this instrument” are implied if not expressed, and are held to mean only that the 
instrument must be given up on settlement. Smilie v. Stevens, 39 Vt. 315. The real 
question is whether the rule, that negotiable demand notes are due at once, should 
apply to certificates of deposit. It seems on principle that it should, and many courts 
have so held. Hunt v. Divine, 37 Ill. 137. Others, making a distinction on grounds 
of policy, have held that certificates of deposit, like bank notes, are payable only after 
actual demand. Bellows Falls Bank v. Rutland County Bank, 40 Vt. 377. In the 
principal case, too, while desiring not to overrule the earlier case, the court evidently 
shrinks from the practical consequences of applying the logical analogy. 


BILLS AND NoTEs— ForGED CHECKS— NEGLIGENCE OF DEPosITOR. — The de- 
fendant bank paid checks forged by the plaintiff’s clerk, who was also entrusted with 
the examination of the returned pass-book and vouchers. The plaintiff neglected 
personally to examine the pass-book, and failed to discover the forgeries for more than 
two years. //e/d, that the plaintiff cannot recover from the defendant the amount paid 
on the checks. Myers v. Southwestern Nat. Bank, 44 Atl. Rep. 280 (Pa.). 

The depositor owes a duty to the bank to use due diligence in examining the re- 
turned pass-book and vouchers. If he, or his clerk entrusted with the examination, 
uses such diligence, whether it results in the discovery of the forgery or not, the 
depositor can recover from the bank the sums paid out. /vank v. Chemical Nat. Bank, 
84 N. Y. 213. If, however, the examining clerk is the forger, as in the principal case, 
and consequently conceals the results of the examination from the depositor, the bank 
ought not to be held liable. Birmingham First Nat. Bank v. Allen, 100 Ala. 476. For 
since the clerk is the agent of the depositor for the purpose of examining the pass- 
book, the rules of agency require that the master should be liable for his servant’s 
neglect or misconduct to the prejudice of others. Accordingly, the principal case is 
supported by the great weight of authority. Leather Manufacturers’ Bank v. Morgan, 
117 U. S.96; Dana v. National Bank of Republic, 132 Mass. 156. 


CARRIERS— LIABILITY FOR BAGGAGE.—A travelling salesman checked as his 
own baggage certain trunks of samples belonging to his employer, the carrier having 
knowledge of their contents. e/d, that the owner of the goods can recover for their 
loss. Zalcott v. Wabash R. R. Co., 54 N. E. Rep. 1 (N. Y.). 
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A carrier’s liability for baggage arises from the purely personal relation existing 
between the carrier and the passenger. Accordingly, it is held that when a passenger 
checks as his baggage the personal effects of another, the latter cannot hold the carrier 
for a loss, since the liability was only assumed toward the passenger. Becher v. Great 
Eastern R. R., § Q. B. D. 241; Meux v. Great Eastern R. R., [1895] 2 Q. B. D. 387. 
Applying this reasoning to the principal case, the owner ought not to have been allowed 
a recovery, since an absolute liability had not been created as between the carrier and 
him. On the same ground the case finds no ig at in those decisions which hold 
the carrier to a liability when he has received as baggage what he knew was not bag- 
gage. Hannibal R. R. v. Swift, 12 Wall. 262; Toledo, etc. R. R. Co. v. Dages, ete. Co., 
57 Ohio St. 38. There again the waiver can only operate in favor of the passenger. 


ConFLICT oF LAws— Contract —LocaL LAw APPLICABLE. —In the South 
African Republic the defendant contracted not to engage in the brewing business in 
any part of South Africa for five years. He/d, that the contract is void under the law 
of the South African Republic. South African Breweries, Ltd. v. King, [1899] 2 Ch. 
D. 173. See NoTEs. 


CONSTITUTIONAL LAW — THIRTEENTH AMENDMENT — INVOLUNTARY SERVI- ° 
TUDE. — The complainants were sailors and were forcibly detained and compelled to 
work on board an American vessel under unexpired contracts for their services. 
Held, that they are not being subjected to involuntary servitude within the meaning of 
the Thirteenth Amendment. Jn re Chung Fat, 96 Fed. Rep. 202 (Dist. Ct., Wash.). 

Although the Thirteenth Amendment is not limited in its operation to negro 
slavery and includes in general all kinds of involuntary servitude, this case is right in 
holding that it does not apply to the forced performance by sailors of their contracts. 
Robertson v. Baldwin, 165 U.S. 275. For centuries all maritime nations have recog- 
nized the necessity of compelling the performance of such contracts. The Constitu- 
tion and Amendments must be read with reference to such facts as this, and it is safe 
to say that the broadly stated guaranty of personal liberty in the Thirteenth Amend- 
ment was not intended to apply to this well-recognized and salutary exception to the 
ordinary rule as to contracts for personal services. obertson v. Baldwin, supra, 281. 
See 10 Harv. Law REV. 515. 


CRIMINAL LAW — BURGLARY — CONSENT. — The defendant, “for detective pur- 
poses,” was incited by a town marshal to commit a burglary, and was furnished with a 
key to the premises by aclerk. The proprietor had knowledge of the intended bur- 
glary, but took no steps to prevent it. e/d, that the defendant was rightly convicted 
of burglary. State v. Adley, 80 N. W. Rep. 225 (lowa). See Notes. 


CRIMINAL LAW — BURGLARY — ENTRY. — The defendant bored holes into a gran- 
ary and stole the wheat which ran out. Aé/d, that the entry was sufficient to sustain 
a charge of burglary. State v. Crawford, 80 N. W. Rep. 193 (N. D.). 

This decision is in accord with the only other case directly in point. Walker v. 
State, 63 Ala. 49. But on principle it may be questioned whether a correct view of the 
nature of the defendant’s act was taken. It is well settled that no entry occurs unless 
the instrument is intended for the purpose of taking property, or committing some 
ulterior felony. Rex v. Hughes, 1 Leach, 406; Regina v. O’Brien, 4 Cox C.C. 398; 
2 Bish. Cr. L., 7th ed., § 93. In this case the instrument was intended only to effect 
an opening, and not to secure the goods, the force of gravity being relied upon to put 
the grain in the defendant’s possession. Whether the auger passed within or not was 
a matter of indifference to him. It seems, then, that there was not a sufficient break- 
ing to constitute an entry within the technical meaning of that term. 


CRIMINAL LAW— FALSE PRETENCES. — He/d, that a conviction for obtaining 
money by false pretences is valid if the pretences did in fact deceive, even though they 
would not have deceived an ordinary man, or could have been guarded: against by 
ordinary care. Lafler v. State, 54 N. W. Rep. 439 (Ind.). 

This case overrules a series of cases in Indiana holding that, to support a convic- 
tion, the false pretences must be such as are likely to deceive an ordinary man. State 
v. Burnett, 119 Ind. 392; Shaffer v. State, 100 Ind. 365. But it is in accord with the 
present English law, and with most of the authorities in the United States. Regina v. 
Wooley, t Den. C. C. 559; People v. Cole, 65 Hun, 624. Moreover, it is unquestionabl 
correct, on principle, for every element which the statutes seek to punish is as muc 
present when the one deceived is weak or careless as when he is a man of ordinary 
intelligence and prudence. Hence objection may likewise be taken to a Massachusetts 
decision to the effect that the false pretence is not indictable if the one deceived had 
the same means of information that the party deceiving him had. Commonwealth v. 
Norton, 93 Mass. 266. The force of this case has, however, been somewhat weakened 
by a later criticism. Commonwealth v. Mulvey, 170 Mass. 103. 
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Equity — SUBROGATION — VOLUNTEER. — The plaintiff thinking, under a mistake 
of law, that he had a valid mortgage on the defendant’s land, paid off a prior mortgage. 
eld, that he is not entitled to be subrogated to the rights of the prior mortgagee. 
Brown v. Rouse, 58 Pac. Rep. 267 (Cal., Sup. Ct.). See Nores. 


EVIDENCE — ADMISSIBILITY OF EVIDENCE ILLEGALLY OBTAINED. — On appeal 
from an order for deportation of Chinese based on private letters seized by customs 
officials, he/d, that the order is reversed, since the only evidence was illegally obtained, 
and hence inadmissible. United States v. Wong Quong Wong, 94 Fed. Rep. 832 (Dist. 
Ct., Vt.). See NorEs. 


EVIDENCE — IMPEACHING WITNESS — PREVIOUS INCONSISTENT STATEMENTS. — 
Held, that a witness cannot be impeached by proof of a previous statement inconsist- 
ent with his testimony, unless he has first been asked whether he made such a state- 
ment, his attention being called to the time, place, and circumstances of it. ice v. 
Rice, 60 N. Y. Supp. 97 (Sup. Ct., App. Div., Second Dept.). 

The strict rule laid down in this case is supported by the great weight of authority. 
Pendleton v. Empire Co.,19 N. Y. 13; Jaspers v. Lano, 17 Minn. on 4 1 Greenl. Ev., 
16th ed., § 462. Ina few jurisdictions it is unnecessary to ask the witness about the 
alleged inconsistent statement before offering direct testimony to prove it ; but he may 
be recalled afterwards to explain or deny it. Gould v. Norfolk Lead Co., 63 Mass. 338; 
Cook v. Brown, 34 N. H. 460. Without defending the unnecessary looseness of the 
latter doctrine, it may be suggested that the rule adopted in the principal case is too 
narrow and technical. The matter seems to be one which the law might safely leave 
to the sound discretion of the trial judge to be settled according to the circumstances 
in each case. Hedge v. Clapp, 22 Conn. 262; Walden v. Finch, 70 Pa. St. 460. A hard 
and fast rule is likely to be used for unfair purposes, and moreover adds an unneces- 
sary complication to a very complicated subject. 


INSURANCE — LIFE INSURANCE — RIGHTS IN SURPLUS. — The company’s charter 
provided that, after the deduction of a sufficient amount to cover outstanding obliga- 
tions, an equitable share of the surplus be credited to each policy holder. The plain- 
tiff’s policy provided that the holder should be entitled to participate in the distribution 
of the surplus according to such methods as the directors might adopt. e/d, that the 
plaintiff is not entitled to an equitable share of the whole surplus, but only of that 
amount which the directors determined upon for distribution. Gref'v. Equitable Life 
Assurance Society, 54 N. E. Rep. 712 (N. Y.). See Nores, 


MORTGAGES — TACKING — KNOWLEDGE OF ONE OF SEVERAL JoInT Mort- 
GAGEES.— One of several joint mortgagees made subsequent advances on a first 
mortgage, with knowledge of an intervening mortgage. e/d, that the intervening 
mortgage is not postponed to the subsequent advance. Freeman v. Laing, [1899] 2 

The Sike is undoubtedly correct on theory, though there are but few decisions on 
the point. Where neither mortgage is recorded, it is well settled that a mortgagee 
making subsequent advances on a first mortgage in ignorance of an intervening second 
mortgage is entitled to repayment of the subsequent advance in priority to the inter- 
vening mortgage. Boswell v. Goodwin, 31 Conn. 74; McDaniels v. Colvin, 16 Vt. 300. 
If the first mortgagees have notice of the intervening second mortgage, and the subse- 
quent advance is not obligatory, it is equally well settled that the second mortgage 
will not be postponed. Farr v. Nichols, 132 N. Y. 327; Union Nat. Bank v. Moline, 
Milburn, & Stoddard Co.,7 N. D. 201. Insomuch as the joint mortgagees must act in 
concert throughout the transaction, the court properly looks upon them as a unit, and 
holds that notice of the second mortgage given to one is equivalent to notice to all. 


PERSONS — BURIAL EXPENSES OF INFANT.— /é/d, that the funeral expenses of a 
deceased minor are not a charge against his estate if he leaves surviving a father able 
to pay them. Rowe v. Raper, 54 N. E. Rep. 770 (Ind.). 

At common law the husband was liable for the burial expenses of his wife. Amdbrose 
v. Kerrison, 10 C. B. 776; Bradshaw v. Beard, 12 C. B. N.S. 344. But since the pas- 
sage of recent statutes giving married women the power to hold property, there has 
been a tendency on the part of the courts to hold that the estate of a wife is primarily 
liable for such expenses. McClellan v. Filson, 44 Ohio St. 184; Lightbown v. M’Myn, 
33 Ch. D. 575; Constantinides v. Walsh, 146 Mass. 281. This seems but just, for if 
one is able to meet expenditures made on his account, he should do so. The right of 
a minor to hold property being as extensive as that of a married woman, on analogy 
to the preceding cases, the estate of a deceased infant ought in the first instance to be 
liable for his funeral expenses. But the court in the principal case bases its decision 
on the ground that in Indiana a father is liable for necessaries furnished to a minor 
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child, and on that ground may be supported. Such a liability is not admitted in other 
jurisdictions. Sheldon v. Springett, 11 C. B. 452; Kelley v. Davis, 49 N. H. 187. And 
there a different result may well be reached. Sch. Dom. Rel., 5th ed., § 242. 


PErsons — SALE oF LuNaTIC’s ESTATE — PURCHASER’S LIEN. — The guardians 
of a lunatic sold his real estate without authority of statute or of a competent court. 
Held, that the heirs of the lunatic can recover the land, subject, however, to an equi- 
table lien of the vendee for the purchase-money paid. Reals v. Weston, 59 N.Y. Supp. 
807 (Sup. Ct., Trial Term). 

It is held by the weight of authority that a married woman, who in attempting to 
convey her real estate has failed to comply with statutory requirements, can recover the 
land free from any lien of the vendee for the purchase-money paid. Cahill v. Cahill, 
8 App. Cas. 420; Brown v. Pechman, 53 S.C. 1; Scott v. Battle, 85 N.C. 184. Contra, 
Newman v. Moore, 94 Ky. 147. The principal case raises a question hardly to be dis- 
tinguished from that decided by these authorities, and its doctrine seems scarcely 
in accord with principle or justice. The vendee can acquire no direct claim to the 
land in law or equity, since the parties executing the deed lacked the requisite au- . 
thority to bind the lunatic’s estate. Buswell, Insanity, § 105. By making a complete 
recovery of the land dependent upon repayment of the purchase-money, the court, 
therefore, accomplishes indirectly what the law does not allow to be done directly, 
and in effect deprives the lunatic of a protection accorded him by policy of the law. 
The slight authority that exists on this exact point is opposed to the principal case. 
Warden v. Eichbaum, 14 Pa. St. 121. 


PROPERTY — DEEDS — DELIVERY.— A deed was given by the grantor to a third 
person with instructions to return it if the grantor recovered from her present sickness, 
and otherwise to give it to the grantee. /e/d, that this is not a valid delivery. Wii- 
liams v. Daubner, 79 N. W. Rep. 748 (Wis.). 

The general rule is that the transfer of a deed to a third person, to be later handed 
over to the grantee, cannot under any circumstances amount to a delivery, if the grantor 
reserves a power to recall the instrument. Prutsman v. Baker, 30 Wis. 644; Stinson 
v. Anderson, 96 Ill. 373; Maynard v. Maynard, 10 Mass. 456. If no power of recall is 
reserved, such a transaction will constitute a valid delivery, although the ultimate de- 
livery to the grantee is made dependent upon the happening of a certain condition. 
Ruggles v. Lawson, 13 Johns. 285; Foster v. Mansfield, 44 Mass. 412. The question in 
the principal case, then, is, whether the instrument has been put beyond the control of 
the grantor. Inasmuch as the grantor cannot control her recovery, and has not re- 
served the power to recall the instrument before recovery, there seems no good reason 
for holding the delivery invalid. See 11 Harv. LAW REV. 129. 


PROPERTY — LANDLORD AND TENANT— Duty TO REPAIR. — The Jandlord of an 
apartment house employed an independent contractor to repair the roof. Although 
the landlord had made no express covenant to keep the premises in repair, Ae/d, that 
he is liable for damage to a tenant’s oa, caused by negligence of the contractor. 
O’ Rourke v. Feist, 59 N. Y. Supp. 157 (Sup. Ct., App. Div., First Dept.). 

By the great weight of authority the landlord of an apartment house is merely bound 
to use ordinary care in maintaining those portions of the building which remain in his 
control, in nk a manner as not to injure his tenants. Wood, Landlord and Tenant, 
846; Stapenhorst v. American Mfg. Co. 15 Abb. Pr. N. S. 355; Toole v. Beckett, 67 Me. 
544; Priest v. Nichols, 116 Mass. 401. It is also well settled that an employer is not 
responsible for the acts of an independent contractor on any = of agency, since he 
has no power to control him in the performance of the work. Morton v. Thurber, 85 
N. Y. 550; Glickauf v. Maurer, 75 Ul. 289. There was no claim in the principal case 
that the defendant failed to use ordinary care either in the choice of the contractor or 
in the adoption of the method and regulations of the work, and it seems, therefore, that 
the decision is contra to the principles adjudicated in the above cases. Cf Lutzbacher 
v. Dickie, 6 Daly, 469. The result, moreover, is to impose upon the landlord an abso- 
lute duty to keep the premises in repair, —a liability which is hardly justifiable from 
the mere relation of the parties. 


PROPERTY — LEASE — IMPLIED COVENANT. — He/d, that while the words “de- 
mise” and “grant” imply a covenant for quiet enjoyment, “let” and “lease” do not. 
Mershon v. Williams, 44 Atl. Rep. 211 (N. J., Sup. Ct.). 

In holding to the old common law distinction Sateen these words, the New Jersey 
court is unquestionably occupying conservative ground, and it has the support of some 
of the more modern cases. Barnes & Co. v. Lloyd & Sons, [1895] 2 Q. B. D. 820; 
Lovering v. Lovering, 13 N. H. 513. By the weight of authority in the United States, 
however, it is held that any words making a lease for a fixed term imply a covenant for 
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— enjoyment. Avery v. Dougherty, 102 Ind. 443; Maule v. Ashmead, 20 Pa. St. 482 5 
rown Vv. Holyoke Water Power Co., 152 Mass. 408. As the distinction taken in the 
principal case is a purely artificial one, likely to work hardship, this seems the preferable 
view. 


PROPERTY — RIGHT OF SUPPORT — UNSTABLE STRATUM. — The plaintiff and the 
defendant owned adjoining lots, underlying which was a semi-fluid stratum of asphalt. 
The defendant excavated on his lot so that the asphalt oozed away from the plaintiff’s 
premises causing subsidence of the surface. Ae/d, that the plaintiff can recover 
a the damage done. Trinidad Asphalt Co. v. Ambard, [1899] 2 Ch. D. 317. See 

OTEs. 


PROPERTY — RIPARIAN RIGHTS — EXTENT. — The defendant, a riparian proprietor, 
carried water from a stream beyond the watershed for purposes of domestic use, and 
the plaintiff, a lower riparian proprietor, was injured thereby. é/d, that the defend- 
ant’s natural right does not allow him to take water beyond said watershed for any pur- 
pose whatever to the injury of the plaintiff. Bathgate v. /rvine, 58 Pac. Rep. 422 (Cal., 
Sup. Ct. Com.). See Notes. 


PROPERTY — WILLS — ADOPTED CHILD. —A will gave property to four persons, 
and provided that “the shares due such as may be deceased shall go to the children of 
such deceased person, if there be children.” ée/d, that an adopted child takes within 
this description. Bray v. Miles, 54 N. E. Rep. 446 (Ind.). 

The case presents the question of what is the reasonable interpretation to be put on 
the word “children” when used by a testator, in the absence of any circumstances of 
identification. 1 Jar. Wills, 6th Am. ed., 417. The most natural meaning embraces all 
persons who possess to any considerable extent the attributes of a natural child. An 
adopted child does possess such attributes, since he stands legally in the position of a 
natural child, as regards rights in his adopted parent’s estate. Power v. Hafley, 85 Ky. 
676; Barnes v. Allen, 25 ind. 222. The result reached in the principal case seems, 
therefore, to be the more reasonable one, although what few decisions there are on 
this exact point take the opposite view. Schafer v. Eneu, 54 Pa. St. 304; Russell v. 
Russell, 84 Ala. 48. 


PROPERTY — WILLS — Girt To CLass.—A testator devised property for life, and 
then to A and the children of B who should attain twenty-one. A died in the testa- 
tor’s lifetime. At the death of the life tenant all of B’s children were living and had 
attained twenty-one. He/d, that the gift is a gift to a class, and that consequently A’s 
share did not lapse, but went to the children of B. J re Moss, [1899] 2 Ch. D. 314. 

It has been held that a bequest to A for life, and after that the property “to be 
equally divided among his surviving children and my niece K. W.” was not a gift to 
aclass. Blakeford v. Blakeford, 33 Beav. 43. A similar construction was put upon a 
bequest to the children of A and Band ten others. /n re Chapin’s Trusts, 33 L. J. Ch. 
183. But, on the other hand, a gift to A and the children of B has been decided to be 
a class gift. Aspinall v. Duckworth, 35 Beav. 307. The court, reversing the decision 
of North, J., said that the authorities were in such confusion that they could not be of 
much assistance. The ground taken was that where a testator gives property to a class, 
properly so called, and to an individual or individuals, and there is nothing in the rest 
of the will to negative the view, it is prima facie his intention that the property shall go 
to such of them as shall be living, and that the gift is really a gift toa class. This rea- 
soning commends itself as sound, and hence the principal case, decided in accord with 
it, cannot be criticised. Jn re Spiller, 18 Ch. D. 614. 


PROPERTY — WILLS — OBLITERATION. — He/d, that words beneath alterations in a 
will may be substituted as apparent within the meaning of sec. 21 of the Wills Act, 
upon proof that they can be deciphered by an expert in handwriting using a magnifying 
glass. Goods of Braisier, [1899] P. D. 36. 

In a previous case where a will was offered for probate, a paper, on which was writ- 
ten a bequest, was pasted over a legacy. The court refused to remove it. Goods of 
Horsford, L. R. 3 P. D. 211. Later, the same will was before the court, and, it being 
found that the covered passages could be deciphered by placing a piece of brown paper 
above the pasted slip and holding the document against a window pane in a darkened 
room, the court allowed probate of the will in the original form. Finch v. Combe, 

1894] P. D. 191. It was said that chemicals, water, or anything of the kind could not 
used, nor could the slips be removed or the document affected in any way. The re- 
sult of the authorities seems to be that words beneath alterations are “apparent” 
within the meaning of the Wills Act if they can be deciphered without physical inter- 
ference with the document itself. Townley v. Watson, 3 Cur. Ecc. 761. Accordingly, 
the principal case was correctly decided. Lushington v. Onslow, 6 N. of Cas. 183. 
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SURETYSHIP — SUBROGATION — STATUTE OF LIMITATION. — The plaintiff paid a 
debt as surety for the defendant, and eleven years thereafter brought an action to have 
the mortgage enforced for his benefit. The statutory limitation for general equitable 
relief was ten years, and for foreclosure of mortgages fifteen years. He/d, that the 
plaintiff is barred under the ten year clause of the statute. Zuellig v. Hemerlie, 53 
N. E. Rep. 447 (Ohio). 

This decision affirms the doctrine stated odzter in an earlier Ohio case. Weal v. Nash, 
23 Ohio St. 483. In holding that the right of subrogation is purely equitable and inde- 
pendent of the poeger fs legal rights, the Ohio court takes a position which is certainly 
preferable to that adopted in some States, where, as soon as the surety’s legal remedy 
on the implied contract of indemnity is barred, ipso facto the right of subrogation fails. 
Fink v. Mahaffy, 8 Watts, 384; Junker v. Rush, 136 Ill. 179. The decision, however, 
is not entirely satisfactory. The court declares that the bill involves two actions, one 
to get control of the mortgage, the other to enforce it, and that since the preliminary 
relief is barred under the ten year clause of the statute, the plaintiff must fail. Grant- 
ing the dual character of the bill, this defendant should not have been allowed to inter- 
pose any objection to the preliminary relief, the right to do that resting only with the 
creditor. Moreover, the view taken in the principal case entails an unnecessary and 
undesirable limitation on the sound principle that the right of subrogation should not 
fail till such time as the creditor himself would have been barred, if the surety had not 
paid. <Xinard v. Baird, 20 S.C. 377; Sublett’s Admr. v. McKinney, 19 Tex. 438. There 
seems to be no valid reason why payment by the surety should not make the creditor a 
trustee of the mortgage for him, in which case the statute would not begin to run until 
the creditor had in some way repudiated his liability. 


Torts— ACTION FOR DEATH— CONTRACT LIMITING LIABILITY.—A gratuitous 
passenger expressly agreed not to hold the defendant liable for any personal injuries 
arising from the negligence of its servants. e/d, that the agreement is no defence to 
an action brought for his death by the widow and son, though as between the parties it 
was binding by the law of Washington. Adams v. Northern Pac. Ry. Co.,95 Fed. Rep. 
938 (Cir. Ct., Wash.). 

Under statutes similar to that of Washington, which do not expressly provide that 
no action can be maintained unless the person killed could recover if alive, the rule is 
well settled that contributory negligence on the part of the deceased bars the statu- 
tory action. Pennsylvania R. R.v. Bell, 122 Pa. St. 58; Central, etc. Co. v. Kitchens, 
83 Ga. 83. On similar grounds it is held by the weight of authority, in opposition to 
the principal case, that any contract between the defendant and the deceased which 
would bar an action by the latter, were he alive, is a good defence to an action under 
the statute. Griffiths v. Earl of Dudley, 9 Q. B. D. 357; Perkins v. New York, ete. Ry., 
24 N. Y. 196; Western, etc. R. R. Co. v. Strong, 52 Ga. 461. That this is the correct 
view admits of little doubt. Though the action given by the statute is not a continu- 
ation after death of the injured man’s right to sue, yet, as the plaintiffs are recovering 
for a right they possess in him, it is only just that they should be barred by what bars 
him. The principal case, however, has some support. ose v. Dés Moines Ry. Co., 39 
Iowa, 246; Pennsylvania R. R. v. Henderson, 51 Pa. St. 315. ; 


ToRTS — CONTRIBUTORY NEGLIGENCE OF CHILDREN. — Hé/d, that a child four 
and a half years old is incapable of contributory negligence as a matter of law. Craw- 
ford v. Southern Ry. Co. 33 S. E. Rep. 826 (Ga.). 

Held, that a child between seven and fourteen years of age is presumed to be inca- 
pable of contributory negligence. City of Roanoke v. Shull, 34S. E. Rep. 34 (Va., C. A.). 

By the weight of authority an infant who fails to use the degree of care that an ordi- 
narily prudent child of his own age and experience would use under the circumstances, 
is negligent. Stone v. Dry Dock, etc. Co., 115 N. Y. 104; City of Pekin v. McMahon, 
154 Ill. 141; Philadelphia, etc. Ry. Co. v. Hassard, 75 Pa. St. 357. This rule is just and 
rational in neither wholly relieving the child, nor holding him to a standard to which 
he cannot conform. The first of the principal cases is undoubtedly correct within the 
above rule, for the judge is only exercising his right to exclude from the jury’s consid- 
eration that which admits of but one reasonable conclusion. Aurkett v. Knickerbocker 
Ice Co., 110 N. Y. 504; Schnur v. Citizen’s Traction Co., 153 Pa. St. 29. The second 
principal case, however, is inconsistent with the view suggested. Yet it is not without 
support. Pratt, etc. Co. v. Brawley, 83 Ala. 371. 


Torts — NEGLIGENCE — Statutory Duty. — A statute imposed upon engineers 
the duty of giving certain signals at grade crossings. Ae/d, that compliance with the 
terms of the statute relieves the defendant from liability, although he is negligent in 
ean insufficient signals. Zessmer v. New York, etc. R. R. Co., 44 Atl. Rep. 38 

Conn.). ; 
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Generally such statutes are regarded as mere police regulations, in no way altering 
the rule requiring reasonable care. Whelan v. New York, etc. R. R. Co., 38 Fed. Rep. 
15 (Cir. Ct., Ohio); Flynn v. Canton Co., 40 Md. 312. Accordingly, a disregard of them 
is not considered sufficient proof of negligence without showing its relation to the in- 
jury as the proximate cause. Chrystal v. Troy & Boston R. R. Co. 124 N.Y. 519. 
And, in opposition to the principal case, the general rule is that their observance will 
not excuse if the circumstances demand greater care. Bradley v. Boston & Maine 
R. R., §6 Mass. 539; Calhoun v. Gulf, etc. R. R. Co., 84 Tex. 226. The latter must be 
conceded to be the better view. The purpose of these statutes is to add to the safe- 
— of the public by defining the minimum of care required, rather than to detract 
rom them by lessening the amount of care necessary in some cases. The principal 
case, however, is not without support. Mew York, etc. R. R. Co. v. Leaman, 54 N. J. 
Law, 202; Chicago, etc. R. R. Co. v. Dougherty, 110 Il. 521. 


TorTS — NITRO-GLYCERINE — ABSOLUTE LIABILITY. — An explosion of nitro- 
glycerine in the defendant’s magazine, which occurred in spite of the exercise of due 
care, injured the plaintiff’s building, distant more than a mile. é/d, that the plaintiff 
‘ol recover. Bradford Glycerine Co. v. St. Mary’s Woolen Mfg. Co., 54 N. E. Rep. 528 

Ohio). 

Authority is almost unanimous in only imposing an absolute liability on those keep- 
ing dangerous explosives, when, by reason of the location and surrounding circum- 
stances, the magazine is a nuisance either public or private. AHeeg v. Licht, 80 N. Y. 
he McAndrews v. Collerd, 42 N. J. Law, 189; Laflin, etc. Powder Co. v. Tearney, 131 

Il. 322. Such a magazine is a nuisance if the circumstances are such as to make it a 
reasonable cause of fear to persons living in the vicinity, Weir’s Appeal, 74 Pa. St. 230, 
unless, perhaps, “the location is such as to endanger as few persons and as little prop- 
erty as possible, and yet be reasonably accessible as a point of supply and distribution.” 
Dilworth’s Appeal, 91 Pa. St. 250. The principal case goes beyond these decisions and 
imposes on the owner an absolute liability under all circumstances. Such a view is 
clearly open to the objection that it imposes too severe a penalty upon the conduct of a 
business which is necessary and beneficial to the public. 


REVIEWS. 


A TREATISE ON THE Law oF BankRuprcy. By John Lowell and James 
Arnold Lowell. Boston: Little, Brown, & Co. 1899. pp. Cxxxi, 
786. 

The senior collaborator in this book, first as Judge of the District 
Court of Massachusetts, and afterwards as Circuit Judge, was charged 
with the duty of expounding frequently the Bankruptcy Act of 1867 during 
the entire period which it was in force; and he fairly earned a right to 
the title of the ablest and clearest judge in bankruptcy matters who ever 
sat upon the bench in this country. If one may decide from judicial 
opinions, he was almost alone among our judges in having a thorough and 
systematic knowledge of English bankruptcy law as a foundation for con- 
struing the American statutes, and to this knowledge was added great 
clearness of thought and of statement. 

It is a matter for sincere congratulation that such a man should have 
embodied the results of his long consideration of bankruptcy law in a 
treatise. The book consists of two parts, the first by Judge Lowell 
on bankruptcy law in general, the second by his son, James A. Lowell, on 
the Bankruptcy Act of 1898. Asthe first part was written before the 
latter act was passed, it necessarily discusses the application of bank- 
ruptcy law to earlier acts, and the statements of Jaw made in this part are 
sometimes contrary to the provisions of the present act. Where this is so 
the junior author has generally called attention to the fact in a note in 
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brackets. The only cases where this has not been done seem to be 
where the change or development in the law has been due to decision, 
not to statute. Thus the important case of Re Rouse, 94 Fed. Rep. 84, 
though cited in the second part, is not cited under § 125, where Judge 
Lowell discusses the question to which it relates. So Re Scott, 1 N. B.N. 
161,and Re Sapiro, 92 Fed. Rep. 340, cited in the second part, are appro- 
priate to the discussion in § 159 of the first part. Again, some matters 
which are discussed in the first part — for instance, many of the old acts 
of bankruptcy — are obsolete under the present act. It must, therefore, 
be conceded that the arrangement of the book is a little inconvenient, 
necessitating as it does an examination in two places to get a complete 
survey of any topic. But this inconvenience was unavoidable, as Judge 
Lowell died before the present act was passed. We think Mr. Lowell 
has pursued the best possible course in preparing his father’s work for 
the press. That work is the work of a master, and should be given, as 
it has been without change. The bracketed notes of Mr. Lowell will in 
general prevent any misconception ; a little care on the part of the reader 
will do so in any event. 

Mr. Lowell’s own share of the book, which is not small, including as it 
does many citations added in brackets to the notes of the first part, has 
been done with admirable thoroughness and great discrimination. It is 
pleasant to hope that he gained something of this in the Law School of 
which he is a recent graduate, — not all from inheritance. In complete- 
ness of treatment and fulness of citations, not only of the Federal de- 
cisions, which are in most text-books, but of the decisions of the English 
and State courts, which frequently are not, the book is unrivalled by any 
of the large crop of books on bankruptcy. The text of the four United 
States Bankruptcy Acts, which have been in force at various times, the 
General Orders and Forms in Bankruptcy under the present act, and an 
excellent index, complete the book. S. W. 








THE CONSTITUTION OF THE UNITED States. A critical discussion of 
its genesis, development, and interpretation. By John Randolph 
Tucker. 2 vols. Chicago: Callaghan & Co. 1899. pp. xxxiii, 
1015. 

This a on constitutional law is of peculiar interest, because it 
gives a thoroughly learned and scholarly presentation of the views of a 
school radically different from the text-writers with whom we are most 
familiar ; Story, for instance, and Cooley. The author was a Southerner, 
a Virginian ; and his work makes plain that he breathed the same air as 
the Southern federalists of the old school, the Tuckers and the Randolphs. 
The federalist characteristics of the work are to be emphasized ; but the 
historian sees, in occasional turns taken by the path of the reasoning, the 
influence of the pervasive doctrines of State rights. 

A generally large view of the powers of the national government is 
constantly taken. The power of Congress to emit bills of credit, though 
nowhere expressly conferred, is found to be implied in the grant of power 
to borrow money. p. 514. And it is hardly fair to say that a narrower 
construction is used when the power to issue legal tender notes is 
doubted. p. 515. That doubt has been shared by men of great ability in 
all parts of the country. A suggestion, however, may be hinted at, that 
the argument against the legal tender notes — that they were prohibited 
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to the States, for the States had all powers not prohibited ; that no pro- 
hibition upon Congress was necessary, for Congress had no powers not 
delegated — savors a little of State rights. But this suggestion is made 
somewhat apologetically. 

The favor which is shown to the decision of Prigg v. Pennsylvania, 16 
Pet. 539, and to the rule there asserted that the power to legislate for . 
the return from one State to another of fugitives from labor or service, 
was exclusive in Congress, is a further indication of the generally broad 
attitude. p. 632. Thecontrary view had met with some acceptance, that 
the subject matter was one of interstate courtesy, and that the surrender 
of the fugitives was discretionary with the States, in the sense that it 
could be compelled by no higher power. But the confidence in this con- 
trary view among the advocates of State rights was lessened by the 
thought that here lurked a peril to slavery, and that as a practical matter 
a fugitive slave was more likely to be recovered if the recovery were con- 
trolled by Congress. 

The large view taken of the powers of Congress is shown without pos- 
sibility of qualification in regard to the control of interstate commerce. 
This control is declared to be exclusive in Congress, whether or not that 
body has legislated upon the subject matter. p. 536. The conclusion 
reached is enforced with determination ; it must be admitted that the 
various phases are hardly dealt with in sufficient detail, and doubtful 
stands are sometimes taken without enough elaboration to suggest the 
doubt. Then the Southern point of view appears once more, in the dis- 
cussion of the case of Groves v. Slaughter, 15 Pet. 449, in which a 
State law prohibiting importation of slaves was upheld. ‘lhe author goes 
farther, and maintains that not only the inaction of Congress, but even 
its positive action, is unequal to the task of compelling the admission of 
slaves into an unwilling State. p.555. It is worth noting that the author 
lays no stress on the notion that slaves were unlike all other articles of 
commerce under the commerce clause, a class by themselves; on the 
contrary, he likens them to other articles of commerce of a dangerous 
nature, which a State has the undoubted right to exclude. There is a 
grim humor in the analogy drawn between slaves and dynamite. 

As a final illustration of the two forces controlling the conclusions 
reached by the author, his position upon the acquisition and government 
of territory is worthy of attention. Acquisition of territory he allows, 
without the suggestion of any limitation ; and one of the main reasons 
why he allows it is, that otherwise an attribute of sovereignty would be 
lost, for the States surely have no such power. pp. 605-7. Acquisition 
by treaty is permitted, because a treaty has always been the commonest 
method by which the nations of the world have acquired territory. 
Acquisition is also allowed under the clause for admitting new States, and 
the admission of Vermont is regarded as a direct authority for the admission 
of Texas —a position, by the way, of very doubtful correctness, in view 
of the peculiar situation of Vermont. On the other hand, the author 
refuses to concede that the treaty power includes the power to cede the 
territory of any State, and he seems to ignore the very argument which 
he has just used in favor of the acquisition of territory, the argument, 
that if the nation cannot do this act, rio power can do it, and an attribute 
of sovereignty is lost to the United States. p. 631. 

With all of the author’s conclusions it is impossible to agree ; yet in some 
instances they are fully as commendable as the doctrines to-day enun- 
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ciated by the federal courts. The great merit of the work is that it 
accords large powers to the national government and at the same time 
has a due regard for the self-government of the States. There is no pres- 
ent danger that the national powers will be belittled ; there is danger 
that the rights of States will be sometimes overlooked. The result to 
which the law should tend is the recognition of broad national powers 
together with the recognition of broad powers in the State so long as the 
latter powers do not hamper the former. As a step in this direction, the 
present work has a distinct reason for its existence. J. G. P. 





QUESTIONS AND ANSWERS FOR BaR-EXAMINATION REvIEW. By Charles S. 
Haight and Arthur M. Marsh. New York: Baker, Voorhis & Co. 
1899. pp. xlvi, 506. 

To avoid possible misunderstanding it may be stated at the outset that 
this book is not written for the information of laymen, nor as a last resort 
for the student whose acquaintance with the law is merely colorable. It 
presupposes a reasonable knowledge of the subjects treated, and is in- 
tended to serve simply as a basis for the intelligent sort of reviewing 
which consists in getting the results of previous study under control for 
immediate and effective use ; and the authors have succeeded in combin- 
ing the concise statement of legal principles with their practical appli- 
cation in a way that seems admirably adapted for this purpose. The 
questions are largely in the form of concrete cases illustrating important 
legal rules, and the answers are clear and precise statements of the law. 
Naturally there is not much criticism or exposition, but the theory of the 
law is indicated sufficiently for the purposes of any one who has had a 
fair amount of legal training. Questionable reasons are given for a few 
of the rules, but as they are usually supported by respectable authority, 
the defect is hardly a serious one with respect to bar-examinations. It 
may be suggested that too many of the questions are based directly on 
the facts of leading cases. The efficiency of the book in other directions 
would not suffer and the questions would be more valuable as a test of 
the student’s practical grasp of principles, if he were required to apply 
them to unfamiliar facts. 

In view of the compactness of the volume, and the fact that its table 
of contents includes the respectable total of twenty titles, it is perhaps 
unfair to quarrel with the writers for omissions of any but the first im- 
portance, yet it occurs to one that separate chapters devoted to Surety- 
ship and the Law of Persons are needed to make the book complete. 
Serious gaps in the treatment of particular subjects are surprisingly few, 
and no errors of substantive law have been discovered. Except for the 
chapter on the New York Code, its usefulness will not be limited to any 
particular section of the country. The law is stated for all American 
jurisdictions as far as possible, and where it is impracticable to give all 
the opposing rules the fact of the conflict is noted. The citations are 
numerous and, on the whole, well chosen ; and there is a complete and 
detailed index. While the book has the defects necessarily incident to 
merciless condensation, the work of pruning has been done with care 
and discrimination. F. E. H. 
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THE MassacHuseTts Law OF LANDLORD AND TENANT. By Prescott F. 
Hall. Boston: George B. Reed. 1899. pp.-xl, 534. 

Landlord and Tenant law in Massachusetts has a marked individuality 
and importance. The subject is relatively large, occasionally whimsical. 
For example, the doctrine of tenancies from year to year accepted in 
England and generally in the United States finds no favor in Massa- 
chusetts. lis v. Paige, 1 Pick. 43. And the related rule in Curtis v. 
Galvin, 1 Allen, 215, reminds one forcibly of the old technicalities — 
such as fines and recoveries. Here, then, is an excellent field for a purely 
local treatise, — and Mr. Hall’s is strictly that. Speaking generally, 
the work is a valuable labor-saving tool for the working practitioner. As 
the author points out in his preface, he has endeavored to summarize so 
as to furnish a complete index to the decisions ; to state the law as far as 
possible in the language of the court; to quote from opinions with suffi- 
cient fulness, so that a comparison with the original reports may often be 
dispensed with; to give not only the substantive law, but matters of 
pleading, practice and evidence. The value of such a book must neces- 
sarily depend on an exhaustive list of authorities, on skill in order and 
condensation. A brief examination of the author’s citations reveals 
neither omissions nor errors of importance. The more leading cases 
appear in some half-dozen different places ; notably, Watriss v. Cambridge 
National Bank, 124 Mass. 571, which holds that a tenant must remove 
his fixtures during his term or lose them, and the taking of a subsequent 
lease of the same premises will not entitle him to remove them during his 
second term. And the authorities are not entirely confined to Massa- 
chusetts. Where the growth of some doctrine is traceable historically to 
a leading case in a foreign jurisdiction, the author has indicated it. 
p. 108, Dumpor’s Case, 40 Co. 119, b. The work is clear in its arrange- 
ment, admirable in its condensation, and will prove invaluable as a 
manual of ready reference. J. W. 





THE LAW RELATING TO CHOsES IN AcTION. By Walter R. Warren. 
London: Sweet and Maxwell. 1899. pp. xxxix, 456. 

This book is practically the first attempt to deal with choses in action as 
a separate branch of the law. The subject, the author explains, is practi- 
cally incapable of helpful definition ; choses in action is merely a name de- 
scriptive of a great body of rights of. various origin which have really no 
class characteristics. The plan of the book is, in brief, to find out 
what rights have been considered choses in action by the courts, and to 
examine each species of those rights in regard to its assignability at 
common law, in equity, or by statutes, with particular reference to the 
Judicature Act. Then the author takes up the methods of assignment of 
the various kinds of choses in action, both as to voluntary transfers and 
transfers by operation of law, and finally the English practice in regard 
to all these matters. The chapters dealing with assignments at common 
law and in equity seem especially valuable ; the discussion of the doctrine 
of Dearle v. Hail is admirable. It is unfortunate that Mr. Warren saw fit 
to omit any discussion of gifts of choses in action — especially debts, 
specialty debts, and equitable obligations — and the right of a donor to 
recall them. The first are always revocable; the second, it seems, 
should be irrevocable, though no one can be sure what is the English 
law on the subject (see 12 HarvARD Law Review, 498) ; the third are 
irrevocable. The distinctions are seldom understood. 
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The great merits of the book are clearness and definiteness. It seems 
an adequate compendium of English statutes and practice on choses in 
action. It is surely a helpful summary of their history and the principles 
which govern them. In the latter aspect, it has a real value for the 
American lawyer. J. P. C. Jr. 





THE GROWTH OF THE CONSTITUTION IN THE FEDERAL CONVENTION OF 
1787. By William M. Meigs. Philadelphia : J. B. Lippincott Co. 
1900. pp. iv, 374. 

It is much to say of a book that it will be an indispensable one to any 
student of constitutional law, yet this may fairly be said of the book 
under review. The present volume traces in order the origin and develop- 
ment of each separate clause of the Constitution in the Federal Conven- 
tion of 1787, from its first suggestion in that body to the form finally 
approved. Whenever the interpretation of any clause of the Constitution 
is in question, the development of that clause in the Convention must be 
considered in any well-advised discussion. Hitherto one was obliged to 
search out through the indices of Elliot’s Debates this development of 
any particular clause,— pleasant labor always, but in result too often 
unsatisfactory to one without special learning in the contemporaneous 
literature of the Constitution. Now any one may find the history of every 
clause set forth succinctly and accurately in the present volume. The 
work, as needs be, is almost wholly without originality, but it has for that 
reason some part of that undying interest which attaches to every motion 
and every speech in the Federal Convention. However, it is just here 
that the book fails —in atmosphere. It is too precise, too well arranged. 
The Constitution grew in the Convention in no such way. Again, 
fault may be found with the almost entire absence of reference to the 
originals, and with the failure to grapple with the discrepancies between 
the Journal of the Convention, the Yates Minutes, and the Madison 
papers, -— but these are conscious and deliberate omissions. And to be 
quite fair to the author, he has a defined object, and he accomplishes it. 
Moreover, especial credit is to be given to the appendix ; one wonders 
why these six principal drafts which mark the evolution of the Constitu- 
tion in the Convention were never collated before. B. W. 


We have also received : — 


REVIEW OF THE CONSTITUTION OF THE UNITED STATES, INCLUDING 
CHANGES BY INTERPRETATION AND AMENDMENT. By W. G. Bullitt. Cin- 
cinnati: The Robert Clark Co. 1899. pp. xii, 360. This manual is 
described as written for “lawyers and those not learned in the law ;” yet 
it must be confessed that the simple style and strict avoidance of tech- 
nicality give the book a distinctly popular tone. The people are solemnly 
warned against an unwarranted assumption of powers by the Executive 
and Congress, gradual, disguised, but none the less subversive to a 
republican form of government. The author’s conception of the govern- 
ment has a marked southern tone. He finds the sovereignty in the 
people of the respective States under the Constitution of 1787. He 
examines that constitution and finds no powers granted to the United 
States as a whole, —the three departments of the government are the 
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repositories of the powers and the only agents of the people to manage 
the affairs of the United States. The government. of the United States, 
he finds, is merely a municipal agent ordained by the people of the 
States united. The accepted interpretation that each State has con- 
tributed an equal share of its power from which to weld a new nation is 
of course denied. All these are arguments the opponent of State rights 
cannot overlook. Yet one may doubt if the tone of the book is not too 
pessimistic, too biassed. At all events, such a vigorous polemic on State 
rights cannot escape criticism in the light of modern ideas. 


THE STATUTORY AND CasSE LAW APPLICABLE TO PRIVATE CORPORATIONS 
UNDER THE GENERAL CORPORATION ACT OF NEW JERSEY AND CORPORA- 
TION PRECEDENTS. By James B. Dill. Second Edition. New York: 
Baker, Voorhis & Co. 1899. pp. xxx, 364. The State of New Jersey, 
especially during the last twenty-five years, has by liberal legislation 
invited the formation of large companies. She has offered opportunities 
for combination impossible in other States, she has allowed her corpora- 
tions to hold stock in other corporations, and has thus indirectly affected 
the policy of other States. Mr. Dill’s book, therefore, is of more than 
local interest. The first edition aimed to give concise information as to 
the organization and management of private corporations under the 
laws of New Jersey. The text of the statutes was given with reported 
cases arranged under appropriate headings. ‘Thirteen hundred and 
thirty-six corporations were organized in New Jersey between January 
first and August first of the present year,— many of these formed by 
lawyers from all parts of the Union. The author, therefore, has added 
to this second edition as a new feature “ carefully selected corporations 
precedents.” This alone should give the book a far reaching value. A 
digest of the reported corporation cases of New Jersey is also added. 
Mr. Dill’s scheme seems clear and carefully elaborated. 


THE Crvi LiABILiry FOR PERSONAL INJURIES ARISING OUT OF NEG- 
LIGENCE. By Henry F. Buswell. Second Edition, revised and enlarged. 
Boston: Little, Brown & Co. 1899. pp. cxxili, 545. ‘This volume is 
much the same as the first edition published in 1893. The text has 
been revised here and there to conform to changes and developments in 
the law since that time, and a few new sections, many illustrations taken 
from recent decisions, and some seventeen hundred citations have been 
added. In being thus brought down to date the practical value of the 
work is greatly enhanced. The author’s aim is to state the principles 
which create the relations of plaintiff and defendant in actions for per- 
sonal injuries caused by negligence ; to discuss the law of negligence in 
this regard, and the rules applicable in cases of liability created by statute ; 
and to consider the general rule of liability as modified by the relation 
between the parties of employer and employee. ‘The statement of the 
law is clear and accurate, and, as a rule, there is sufficient explanation 
of the theory of liability to suit the requirements of the student. The 
elaborate classification of the subjects is well carried out and exhaustive ; 
although there seems to be no good reason for omitting the much dis- 
cussed topic of liability for injuries resulting from fright or nervous shock 
negligently caused. 
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ABRAHAM LINCOLN. By Norman Hapgood. New York: The Mac- 
millan Co. 1899. pp. xiii, 432. This little book is an attempt to tell 
intimately the life of Lincoln. It is in no way a history of the time or 
events with which Lincoln was connected ; it aims simply to show the 
man, the personality. It is always clear-cut and vigorous, excellently 
expressed. ‘The originality of the author perhaps obtrudes too far: the 
work is over-emphatic, too blunt, unrestrained, but always interesting 
and stimulating. The chapters that deal with Lincoln as a lawyer show 
— more strikingly than the larger biographies — how much he partook 
of the character of the early American lawyers, — lawmakers, unaca- 
demic, careless of technicalities, with the magnificent instinct for justice. 


REPORT OF THE SPECIAL AND SECOND ANNUAL MEETINGS OF THE COLO- 
RADO Bar ASSOCIATION. Special Meeting at Denver, Colorado, 1899, 
March 15th; Second Annual Meeting at Colorado Springs, Colorado, 
1899, July 6th and 7th. Denver, Colorado: The Smith-Brooks Printing 
Co. 1899. pp. 187. 


Le Pouvorr Exfcutir aux Erars-Unts, Etude de Droit Constitu- 
tionnel. Par M. Adolphe de Chambrun. Deuxitme édition, revue, 
corrigée et augmentée avec préface de M. Pierre de Chambrun. A. 
Fontemoing, éditeur. pp. xvi, 336. Review will follow. 


A TREATISE ON THE LAw oF TRUSTS AND TRUSTEES. By Jairus Ware 
Perry. Fifth Edition, embodying relevant cases down to date, by John 
M. Gould. In two volumes. Vol. I.and II. Boston: Little, Brown & 
Co. 1899. pp. cxlix, 6765 xvi, 766. Review will follow. 


Forms OF PLEADING IN ACTIONS FOR LEGAL OR EQUITABLE RELIEF. By 
Austin Abbott. Completed for publication after his decease by Carlos 
C. Alden. In two volumes. Vol. II. New York: Baker, Voorhis & 
Co. 1899. pp. xxxix, 806-1858. Review will follow. 


SELECT CHARTERS AND OTHER DOCUMENTS ILLUSTRATIVE OF AMERICAN 
History, 1606-1775. Edited with notes by William MacDonald. New 
York: The Macmillan Company; London: Macmillan & Co. Lim. 
1899. pp. ix, 401. Review will follow. 


REPORT OF THE ELEVENTH ANNUAL MEETING OF THE VIRGINIA BaR 
AssociaTION, held at the Hot Springs of Virginia, August tst, 2d and 3d, 
1899. Edited by Eugene C. Massie. Richmond: Everett Waddey Co., 
Printers. 1899. pp. 301. 


TaxaTION, LocaL AND IMPERIAL, AND LOCAL GOVERNMENT. By J. C. 
Graham. Third Edition, revised and enlarged, by M. D. Warmington. 
London: P. S. King & Son. 1899. pp. 122. Review will follow. 


THE Law OF PLEADING UNDER THE CODES OF CIVIL PROCEDURE. Sec- 
ond Edition. By Edwin E. Bryant. Boston: Little, Brown, & Co. 1899. 
pp. xxv, 400. Review will follow. 


THE Law RELATING TO THE CusTopy OF INFANTS, including forms and 
precedents. By Lewis Hochheimer. Third Edition. Baltimore: Harold 
B. Scrimger. 1899. pp. viii, 148. Review will follow. 








318 HARVARD LAW REVIEW. 


JOURNAL OF THE FEDERAL CONVENTION OF 1787 ANALYZED, ETC. By 
Hamilton P. Richardson. San Francisco: The Murdock Press. 1899. 
pp. 244. Review will follow. 


A TREATISE ON CRIMINAL PLEADING AND PRACTICE. By Joseph Henry 
Beale, Jr. Boston: Little, Brown & Co. 1899. pp. xvi, 400. Review 
will follow. 


JOHN SELDEN AND HIS TABLE TALK. By Robert Waters. New York: 
Eaton & Mains; Cincinnati: Curtis & Jennings. pp. 251. Review will 
Sollow. 





